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THE DISSERTATION BACKROUND

FRAMING CONSTITUTIONAL IDENTITY IN PLURAL SOCIETIES; THE CASE OF BOSNIA AND

HERZEGOVINA AND THE EUROPEAN UNION

SUMMARY

The aim of this thesis is twofold. On the one hand, it seeks to reconstruct the concept of
constitutional identity within the framework of two legal systems - Bosnia and Herzegovina and the
European Union - characterised by a highly plural and articulated social context. On the other hand,
it seeks to understand whether it is possible to define a common constitutional identity within plural

societies without denying the existing diversity.

The study begins with a general overview of the concept of the constitution. In this direction,
the generative moment of the constitution, namely the moment of the exercise of pouvoir constituant
and how it affects the determination of the constitutional identity of the system, is analysed. Special
attention is paid to the constitution of Bosnia and Herzegovina - part of the international agreement -
and the European Union as a layered order in the process of constitutionalisation. The second part of
the chapter is devoted to the doctrinal reconstruction of the concept of constitutional identity, not only
in terms of the European debate, and in particular in relation to the Member States and the European
Union, but also in respect of the American academic debate, especially as it was developed in the

now well-known works of Jacobsohn and Rosenfeld.

The second and third chapters of this thesis are devoted entirely to the case studies of Bosnia
and Herzegovina and the European Union. Specifically, using the descriptions and methodology
presented in the first chapter, the thesis attempts to reconstruct the constitutional identity of these two
systems. More precisely, the reconstruction of identity is identified along three basic lines. The first

is the analysis of the constitutional process in relation to the concept of identity. The second focuses



on the search for identity within positive law. Third and finally, the reconstruction of the concept of
identity is based on the practice of the Constitutional Court of Bosnia and Herzegovina and, for the
European Union, on the judgments of the European Court of Justice. In this way, the basic elements

of the two legal systems under consideration are defined.

KEYWORDS: Constitution, constitutional identity, pluralism, society, rule of law, rights, Bosnia and
Herzegovina, European Union

SCIENTIFIC FIELD: Legal studies



PODACI O DISERTACIJI

UTVRBIVANIJE USTAVNOG IDENTITETA U PLURALISTICKIM
DRUSTVIMA: SLUCAJ BOSNE | HERCEGOVINE | EVROPSKE UNIJE

SAZETAK

Cilj ove teze je dvostruk. S jedne strane, zeli da rekonstruiSe koncept ustavnog identiteta u
okviru dva pravna sistema — Bosne i Hercegovine i Evropske Unije — koje karakterise visoko pluralan
1 artikulisan druStveni kontekst. S druge strane, Zeli razumjeti da li je moguce definirati zajednicki
ustavni identitet unutar pluralnih druStava bez poricanja postojece raznolikosti.

Studija pocinje opstim pregledom koncepta ustava. U tom pravcu analizira se generativni
momenat ustava, odnosno trenutak vrSenja pouvoir constituant i kako on utice na odredivanje
ustavnog identiteta sistema. Posebna paznja posvecena je ustavu Bosne i Hercegovine — dio
medunarodnog sporazuma — 1 Evropskoj Uniji kao slojevitom poretku u procesu
konstitucionalizacije. Drugi dio poglavlja posvecen je doktrinarnoj rekonstrukciji koncepta ustavnog
identiteta, ne samo u odnosu na evropsku debatu i, posebno, u odnosu na veze izmedu drzava ¢lanica
i Evropske Unije, ali i u odnosu na americku nau¢nu raspravu, posebno kako je tekla u sada vec
poznatim radovima DZejkobsona (Jacobsohn) i Rozenfelda (Rosenfeld).

Drugo i treée poglavlje ove teze u potpunosti su posveéeni studijama slucaja Bosne i
Hercegovine i Evropske Unije. Konkretno, koriste¢i opise 1 metodologiju predstavljene u prvom
poglavlju, teza pokusava rekonstruisati ustavni identitet ova dva sistema. Preciznije, rekonstrukcija
identiteta se identifikuje duz tri osnovne linije. Prvi je analiza ustavnog procesa u odnosu na koncept
identiteta. Drugi dio se fokusira na potragu za identitetom unutar pozitivnog prava. Trece i konacno,

rekonstrukcija koncepta identiteta vrsi se na osnovu prakse Ustavnog suda Bosne i Hercegovine, a za



Evropsku uniju na osnovu presuda Evropskog suda pravde. Na ovaj nacin ¢e se definisati osnovni

elementi dva razmatrana pravna sistema.

KLJUCNE RIJECI: Ustav, ustavni identitet, pluralizam, drustvo, vladavina prava, prava, Bosna i
Hercegovina, Evropska Unija

NAUCNA OBLAST: Pravne nauke
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INTRODUCTION

The issue of identity places at the centre of its analysis the profile of the essential and
invariable elements of a constitution, which make it unique because it is endowed with certain
intrinsic and unrepeatable characteristics compared to other constitutions or legal systems. By
following this reading, it is possible to understand how identity can represent the “soul” of a
constitution, that is, its deepest essence, and how this very identity also determines its existential
dimension. It may seem a hazard to juxtapose ideas such as the soul and existentialism with a legal
concept such as the constitution, but the question raised by the syntagma of constitutional identity in
the field of constitutional law seems to precisely have these characteristics. Indeed, among the
multiple interpretations that the concept of identity can take, it can be read as the identity of the
constitutional text itself and, at the relational level, as the set of those elements and structures that
make a constitution unique and different from the others.!

An ante litteram interpretation of this kind was proposed as early as the 111 century B.C. by
the Greek philosopher Aristotle, who posed the question of what element could define the identity of
a polis, understood as its essence, as the element that made it unique and different from other cities.
In answering this question in Book 111 of his work Politics, Aristotle stated that it was certainly not
the walls or other external elements of a city that established its identity, but that it should be sought
in its political structures, outlined by the constitution.? For this reason, the philosopher argued that
«[...] the state is a partnership, and is a partnership of citizens in a constitution, when the form of
government changes, and became different, then it may be supposed that the state is no longer the
same [...]».°

Certainly, the way in which the philosopher and the legal culture of ancient Greece understood
the term “constitution” is quite different from the way in which scholars today, centuries later,
understand it. Nevertheless, it is interesting to note how Aristotle was the first to link the dimension
of identity to the concept of constitution, recognizing precisely in the elements that define a
constitution the identity of an entire political community. This element, which we would like to
mention at the outset to set out points that will be developed in greater detail in this work, deserves

attention because it provides an important indication of the research perspective that this study intends

! This observation is contained in the work of Jacobsohn and Rosenfeld on constitutional identity. Jacobsohn, G. J.,
Constitutional Identity, Harvard University Press, Cambridge, 2010; Rosenfeld, M., The Identity of the Constitutional
Subject. Selfhood, Citizenship, Culture, and Community, Routledge, London, 2010.

2 Aristotle, Politics, translated by Jowett, B., Modern Library, New York, 1943, book III, para. 3.

3 Ibidem.
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to adopt. In particular in the part of the thesis devoted to the analysis of the case studies, constitutional
identity will be analysed as it appears in the constitutions of the systems studied. This initial
consideration makes it possible to anticipate that, within the broad debate on the subject of the bearer
of constitutional identity,* this work will be situated in the furrow of that doctrine which sees the
subject of identity as not only closely linked to the text of the constitution and its interpretation by
constitutional judges, but as deriving directly from them.®

But if we want to take the argument back to periods closer to our own, the “modern” identity
dimension of the constitution can be traced to the origins of constitutionalism itself. That is, as legal
systems were confronted with the need for structured governance, early constitutional developments
laid the groundwork for the identification of key principles and values. From the Glorious Revolution
to the American Constitution and the French Revolution, the first seeds of constitutional identity were
sown in the fertile soil of legal and political experimentation and have grown to the present day.
Indeed, from the reflections on identity of Carl Schmitt, who devoted an entire chapter to the theme
of Verfassungsidentitat® in his work, entitled The Doctrine of the Constitution, to the present day, the
topic of constitutional identity has become a veritable topos of legal literature dealing with public
law, especially in the last two decades.’

As far as the European continent is concerned, interest in the issue of identity has developed
specifically in connection with the relationship between the legal system of the European Union (EU)
and the Member States. Indeed, since the adoption of the Treaty of Lisbon and the subsequent
amendments to the founding treaties, the issue of identity has developed at the level of national
constitutional law as a core of principles and rights that cannot be modified through the constitutional

revision process or, with regard to international and supranational systems, as a limit to integration

4 Rosenfeld, M., Deconstructing Constitutional Identity in Light of the Turn to Populism, in Hirschl, R., Roznai, Y.
(eds.), Deciphering the Genome of Constitutionalism: Essays on Constitutional Identity in Honor of Gary Jacobsohn,
Cardozo Legal Studies Research Paper, No. 659, 3.

> Gebey, B. A., The Identity of the Constitutional Subject and the Construction of Constitutional Identity: Lessons
from Africa, in Faculty of Laws University College London Law Research Paper, No. 2, 2023, 1-25; King, J., The
Democratic Case for a Written Constitution, in Current Legal Problems; Vol. 72, No. 1, 2019, 1-36; Rosenfeld, M.,
Constitutional Identity, in Rosenfeld, M., Sajo, A. (eds.), The Oxford Handbook of Comparative Constitutional Law,
Oxford University Press, Oxford, 2012, 758.

6 Schmitt, C., Dottrina della costituzione, Giuffre, Milano, 1984, 153-155.

" In fact, there are numerous studies devoted to the issue of constitutional identity, as well as countless meetings in the
form of seminars, conferences and workshops devoted to this specific topic. See Pkhrikyan, A., The problem of protection
of national constitutional identity in integration processes, in Bratislava Law Review, Vol. 3, No. 1, 2019, 182-87; Belov,
M., The Functions of Constitutional Identity Performed in the Context of Constitutionalization of the EU Order and
Europeanization of the Legal Orders of EU Member States, in Perspectives on Federalism, Vol. 9, No. 2, 2017, 72-97,
Cloots, E., National Identity, Constitutional Identity, and Sovereignty in the EU, in Netherlands Journal of Legal
Philosophy, Vol. 45, No. 2, 2016, 82-98; Trenz, H. J., In Search of the Popular Subject: ldentity Formation, Constitution-
making and the Democratic Consolidation of the EU, in European Review, Vol. 18, No. 1, 2010, 93—115; De Btrca, G.,
The EU constitution: in search of Europe's international identity, Europa Law Publishing, Groningen, 2005 passim.
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and participation in other legal systems.®2 With specific reference to the process of European
integration, it is paradoxical (perhaps) that the more national systems have extended their openness
clauses to international and supranational law, the more a veritable doctrine of constitutional identity
has developed, aimed in various forms and ways at balancing or, in certain cases, containing the
effects of such participation.® The debate on the relationship between the constitutional system of the
nation states and the order of the European Union has had the merit of increasing scholarly interest
in the subject of constitutional identity. Similarly, by broadening its geographical horizons, the topic
of constitutional identity has also conquered the American debate, one need only think of the
contemporary works of Jacobsohn and Rosenfeld.*?

Despite the amount of written material available and the extensive doctrinal debate that the
subject of identity has generated, the concept of constitutional identity remains essentially a contested
and difficult concept to define, and no common and shared doctrinal view of the boundaries of this
topic has been reached.!! The reason for this lack of definition is mainly due to the fact that
constitutional identity presents itself as an ontologically fluid, even contradictory concept, and as
such can be interpreted according to multiple parameters.'?> However, even in the face of such a
multiplicity of views, and with regard to the ontological fluidity of the concept itself, it can broadly
be said that there is a minimal and widely accepted definition of constitutional identity even in
doctrine.

Indeed, the concept of constitutional identity can be broadly defined as the narrow core of
values and principles that underlie a constitutional order and define its axiological foundation. Thus,
to a first approximation, we could say that constitutional identity is formed in the balancing of
constitutional values and principles. The result of this balancing - or «fundamental weighting»*3 -
then indicates the specific axiological choice that the system makes at a given moment, and it is this
axiological choice that will reveal to us the elements that constitute constitutional identity. If we wish

to use a metaphor to fix the concept of identity in a more vivid image, the constitutional order can be

8 Ninatti, S., Identita costituzionale e valori. Note introduttive a margine della giurisprudenza della Corte di giustizia,
in Montanari, L., Cozzi, A. O., Milenkovi¢, M., Risti¢, 1. (eds.), We, the People of the United Europe. Reflections on the
European State of Mind. Atti del Convengno internazionale, Udine 28/29 giugno 2022, Editoriale Scientifica, Napoli,
2022, 81.

% Polimeni, S., Controlimiti e identita costituzionale nazionale. Contributo per una ricostruzione del “dialogo” tra le
Corti, Editoriale scientifica, Napoli, 2018, 31.

10 Jacobsohn, G. J., Constitutional Identity, 21; Rosenfeld, M., The Identity of the Constitutional Subject, 44.

11 Szente, Z., Constitutional identity as a normative constitutional concept, in Hungarian Journal of Legal Studies,
Vol. 63, No. 1, 2022, 5.

12 Arnold, R., L identita costituzionale: un concetto conflittuale, in Di Blase, A. (eds.), Convenzioni sui diritti umani
e Corti nazionali, RomaTrE-Press, Roma, 2014, 149-156; Polimeni, S., L’identita costituzionale come controlimite, in
lanus, No. 15,2017, 50.

13 Weiler, J. H. H., La Costituzione dell’Europa, il Mulino, Bologna, 2003, 181.
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likened to a tapestry in which the concept of constitutional identity is the thread that weaves together
and binds together the various elements that make up the fundamental structure of a system based on
certain fundamental values and principles.

This conception of constitutional identity entails a further consideration, according to which
a constitution is not simply or exclusively a static legal document, but also the living expression of
an axiological approach and of the aspirations that flow from the values and principles underpinning
that text. Constitutional identity is inextricably linked to the cultural and historical fabric of a system.
Indeed, the drafting of a constitution often reflects the experiences, struggles and idiosyncrasies of a
state's constitutional history. But while constitutions are written documents, their interpretation is far
from static. The evolution of constitutional identity involves a dynamic process of interpretation,
adaptation, and reinterpretation. For this reason, this work will pay particular attention to analysing
the key judicial decisions and academic debates that have contributed to the fluid understanding of
constitutional identity, highlighting the role of the courts in shaping, and reshaping the contours of
identity over time.'*

Another crucial aspect of constitutional identity lies in the dynamic nature of constitutional
texts, which undergo evolution through the amendment process. Whether responding to societal
shifts, technological progress, or geopolitical changes, constitutional amendments offer a valuable
perspective for exploring how societies navigate the adaptation of their constitutions in the context
of the ever-changing socio-historical environment.*®

However, discussions on constitutional identity must acknowledge the contemporary era
characterized by globalization, presenting both challenges and opportunities for this concept. Central
to this discourse is how the constitution addresses the tensions between national identity and
international norms, while considering the profound impact of globalization on the autonomy of

constitutional identities and the emergence of transnational constitutional principles.'®

14 Pfersmann, O., Troper, M., Dibattito sulla teoria realista dell interpretazione, Editoriale Scientifica, Napoli, 2007,
33-41.

15 See Raj, P., Noorani, M. S., Constitutional Amendment: A Critical Analysis, in International Journal of Legal
Science and Innovation, Vol. 2, No. 3, 2020, 83-115; Ginsburg, T., Melton, J., Does the constitutional amendment rule
matter at all? Amendment cultures and the challenges of measuring amendment difficulty, in I-CON, Vol. 13, No. 3, 2015,
686-713; NelJaime, D., Constitutional Change, Courts, and Social Movements, in Michigan Law Review, Vol. 111, No. 6,
2013, 877-902; Siegel, R. B., Constitutional Culture, Social Movement Conflict and Constitutional Change: The Case of
the de facto ERA, in California Law Review, Vol. 94, No. 5, 2006, 1321-1419; Lutz, D., Toward a Theory of Constitutional
Amendment, in American Political Science Review, Vol. 88, No. 2, 1994, 355 ff.

16 See Ngoc Son, B., Globalization of Constitutional Identity, in Washington International Law Journal, Vol. 26, No.
3,2017, 463-535; Caramaschi, O., Il costituzionalismo globale: teorie e prospettive, Giappichelli, Milano, 2017, passim;
Ku, J., Yoo, J., Globalization and the Constitution, in Ku, J., Yoo, J. (eds.), Taming Globalization: International Law, the
U.S. Constitution, and the New World Order, Oxford University Press, Oxford, 2012, 1-18; Siino, G. A., L’ Unione
europea e le sfide della globalizzazione: tra questione identitaria e deficit democratico, in Ando, B., Vecchio, F.,
Costituzione, globalizzazione e tradizione giuridica europea, CEDAM, Padova, 2012, 67-76; Venter, F., Globalization of
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In this complex context, how constitutional identity can be a force for unity in plural and often
highly fragmented societies is the question that this thesis seeks to address: how can diversity and
inclusion intertwine in the fabric of a particular constitutional identity? More specifically, the thesis
will examine the constitutional mechanisms that operate in the delicate balance between the
recognition of distinct identities within a society and the promotion of a shared sense of belonging
through the constitution.

Considering this concise exploration of the components through which the concept of identity
can be scrutinized, it can be argued that the study of constitutional identity unveils a multifaceted and
evolving concept integral to the institutional and social framework of any community organized under
a constitutional order. From its historical foundations to its contemporary manifestations,
constitutional identity mirrors the continuous dialogue between a society's past, present, and future,
intricately interwoven with the evolution of its constitution.

This concept, in a nutshell, can be defined as the idea that subjects with different interests,
personal and religious beliefs and lifestyles can peacefully coexist and participate in the social and
political life of a country, while recognising their differences.'’ To put this issue in a different light,
it can be generally said that pluralism refers to the existence of different and competing elements
within a society, system or organisation. More specifically, in the context of constitutional law,
pluralism refers to the recognition and accommodation of different values, beliefs, cultures and
interests within a legal and political framework. Thus, a pluralist approach recognises that a society
is made up of different groups with different views and values and seeks to ensure that this diversity

is considered in the formulation and implementation of laws and policies.'®

Constitutional Law through comparative Constitution-making, in Verfassung und Recht in Ubersee, Vol. 41, No. 1, 2008,
16-31; Spadaro, A., Gli effetti costituzionali della c.d. "globalizzazione". Storia di una "metamorfosi": dalla sovranita
dei popoli nazionali alla sovranita dell'opinione pubblica (e della finanza) internazionali, in Politica del diritto, No. 3,
1998, 441-466.

17 See Callaway, H. G., The Meaning of Pluralism, in James, W. (eds.), A Pluralistic Universe. A New Reading,
Cambridge Scholars Press, Cambridge, 2008, 1-43; Jakli¢, K., Constitutional Pluralism in the EU, Oxford University
Press, Oxford, 2014, 69-101; Pavel, C. E., Constitutionalism and Pluralism: Two Models of International Law, in Pavel,
C. E. (eds.), Law Beyond the State: Dynamic Coordination, State Consent, and Binding International Law, Oxford
Academic, Oxford, 2021, 140 ff. In Federalist Paper No. 10 of 1787, James Madison argued in favour of pluralism. In
particular, he addressed the fear that factionalism and its inherent political struggles would fatally fracture the new
American Republic: only by allowing many competing factions to participate equally in government could this disastrous
outcome be avoided. Although he never used this term, Madison had essentially defined pluralism.

18 Yumatle, C., Pluralism, in Gibbons, M. T., The Encyclopedia of Political Thought, 2015, John Wiley & Sons,
Hoboken, 2015; Grillo, R. D., Pluralism and the Politics of Difference: State, Culture, and Ethnicity in Comparative
Perspective, Oxford University Press, Oxford, 1998, 216-236 passim; Chandhoke, N., The Advantages of Plural Societies,
in Chandhoke, N., Contested Secessions: Rights, Self-determination, Democracy, and Kashmir, Oxford University Press,
Oxford, 2012, 126-157.
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Pluralism has become an element that characterises many contemporary societies and has a twofold
effect on them. On the one hand, pluralism tends to enrich contemporary societies; on the other hand,
it is also a destabilising factor, since the juxtaposition of different world views and conceptions can
potentially create fissures, which often have constitutional repercussions.

Contemporary societies grapple with the complexities of migratory phenomena, where the sudden
influx of diversity frequently exceeds the capacity of state institutions to manage effectively.®
Consequently, the question arises: how can the tensions stemming from identity conflicts be
reconciled within a legal framework, such as the constitutional one, which inherently embraces
pluralism? This challenge becomes increasingly urgent in modern legal systems, where the peaceful
coexistence of diverse ethnic, cultural, religious, and political identities within a unified framework
is paramount.

The aim of this study is not to provide a definitive answer to these questions, which would be
extremely difficult to achieve because of the need to reconcile and evaluate extremely broad and
transversal knowledge in a context that is still evolving. Precisely because of the difficulty of such
research, we chose to test the theoretical part of the thesis with two case studies: namely identifying
and defining constitutional identity within two systems characterised by a highly pluralistic social
context, namely the constitutional order of Bosnia and Herzegovina and the European Union. The
rationale behind selecting these two legal systems for study is rooted in the intricate and multifaceted
nature of their social structures. In this way, it is possible to study the issue of constitutional identity
within an order that has at its base a plurality of social identities that can find a point of synthesis
within the constitutional order itself. It is precisely because of this social plurality, and since the
responses developed by the constitutional orders in question, that the study of these two orders is
particularly interesting.

The other element that needs to be explained here, to dispel any doubts on the subject,
concerns the reason why two such different legal systems were examined. In fact, Bosnia and
Herzegovina is a state - among other things, it is not a member of the European Union - while the EU
Is a supranational organisation. The reason for such a choice lies not only in the already mentioned
particularly evident plural framework that characterises these two systems, but also in their
peculiarities in terms of constitutional arrangements. Indeed, as will be seen in more detail in chapter

I1, the constitution of Bosnia and Herzegovina is an integral part of an international agreement, and

19 See De Haas, H., et al., International Migration: Trends, Determinants, and Policy Effects, in Population and
Development Review, Vol. 45, No. 4, 2019, 885-922; De la Rica, S., Glitz, A., Ortega, F. (eds.), Immigration in Europe:
Trends, Policies and Empirical Evidence, in Discussion Paper, No. 7778, 2013, 3-77; Franchino, F., Perspectives on
European Immigration Policies, in European Union Politics, Vol. 10, No. 3, 2009, 403-420; Bigo, D., Immigration
controls and free movement in Europe, in International Review of the Red Cross, Vol. 91, No. 875, 2009, 579-591; Stalker,
P., Migration Trends and Migration Policy in Europe, in International Migration, Vol. 40, No. 5, 2002, 151-178.
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the constituent power was exercised not within the state but at the international level. This particular
way in which the constitution was created also had an important impact on its identity. Indeed, as a
constitution produced through a heterodirected constitution-making process, the search for an identity
dimension proper to the constitutional order of Bosnia and Herzegovina is made more interesting by
the intersection of the international and national dimensions.

As far as the European Union is concerned, it does not have a constitution in the formal sense,
but, as a large part of the doctrine argues,? it adopts a non-codified, stratified and composite
constitution, composed of the text of the Treaties, the European Convention on Human Rights and a
large body of case law of the Court of Justice, to which we can also add the concept of
Verfassungsverbund (constitutional union) and multilevel constitutionalism.?> These aspects
inevitably made the analysis of constitutional identity more interesting in two legal systems which,
due to their pluralism, were significantly influenced during the constitutional generative moment.
Indeed, the reconstruction of the constitutional identity of the two systems can also be a moment of
reflection on constitutional solutions in relation to particularly fragmented societies and historical
contexts. In particular, the study of the topic of identity applied to these two legal systems allows, in
our opinion, to explore a dimension that has remained under the radar compared to most of the
writings and studies carried out so far. In fact, with this research we would like to try to abandon the
idea of identity as an element of identification of a homogeneous group around certain values that are

in opposition to the values of other groups. Instead, we will try to show that the issue of constitutional

2 See, ex plurimis, Fossum, J. E., Menéndez, A. J., La peculiare costituzione dell’Unione europea, Firenze University
Press, Firenze, 2012, 99-248; Barber, N. W., Cahill, M., Ekins, R. (eds.), The Rise and Fall of the European Constitution,
Bloomsbury, London, 2019, 21-34; Besirevi¢, V., Ustav bez demosa: zasto Evropska Unija (ipak) ima Ustav, in Pravni
Zapisi, No. 1, 2013, 58-61; Pech, L., The Rule of Law as a Well-Established and Well-Defined Principle of EU Law, in
Hague Journal on the Rule of Law, Vol. 14, 2022, 107-138; Cartabia, M., “Unita nella diversita”: il rapport tra la
Costituzione euroopea e le Costituzioni nazionali, in Diritto dell’Unione europea, Vol. 10, No. 3, 2005, 1-31.

21 The term Multilevel constitutionalism was introduced by the German jurist Ingolf Pernice in 1998, as a reaction to
the famous ruling of the Bundesverfassungsgericht on the Maastricht Treaty (so-called “Maastricht-Urteil”), in which the
expression Verfassungsverbund was used for the first time. See Pernice, 1., Der Europdische Verfassungsverbund.
Ausgewdhlte Schriften zur verfassungstheoretischen Begriindung und Entwicklung der Europdischen Union, Nomos,
Baden-Baden, 2020, 147-195. The theory of multilevel constitutionalism does not merely recognise the sui generis nature
of the supranational order that has been formed in Europe or the sometimes-disruptive impact of Union law on national
constitutional structures; rather, it proposes to conceptualise the process of European integration in terms of constitutional
law. The aim, in particular, is to explain how the emergence in the European context of an additional “level of order”, of
a constitutional nature, can be reconciled with the indisputable persistence of national constitutional orders. Absolutely
central, in the articulation of the fundamental propositions of such a theory, is the identification of a foundation of a
democratic nature at the basis of European public power. See ex plurimis Pernice, 1., Constitutional Law Implications for
a State Participating in a Process of Regional Integration. German Constitution and Multilevel Constitutionalism, in
Riedel, E. (eds.), German Reports on Public Law Presented to the XV International Congress on Comparative Law,
Baden-Baden, Nomos, 1998, 40-66; Walker, N., Multilevel Constitutionalism: Looking Beyond the German Debate, in
Tuori, K., Sankari, S. (eds.), The Many Constitutions of Europe, Farnham, Ashgate, 2010, 143; Pernice. [. Mayer, F. C.,
La Costituzione integrata dell’Europa, in Zagrebelsky, G. (eds.), Diritti e Costituzione nell’'Unione europea, Roma,
Laterza, 2003, 47 ff.
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identity can be understood as a “catalysing” element of diversity, namely as the expression of a
narrow core of values that are widely shared even in plural societies and that are capable of providing
the necessary legal basis for peaceful coexistence and thus of bringing together the different “souls”
of a society

Another element that we would like to point out here, in order to avoid any doubt, is that the
present work does not consider the systems of Bosnia and Herzegovina and the European Union for
the purpose of comparison, but as emblematic cases - due to the pluralism that distinguishes them and
the particular process of constitutional formation - to be analysed with a view to searching for and
identifying legal elements on the basis of which to trace the constitutional identity of the two systems
taken as a model, as mentioned above, due to their particular constitutional structure and, above all,
due to the plural societies that distinguish these two systems.

More specifically, the research question on which this thesis is based is how, and according
to what criteria, the constitutional identity of a constitutional order can be identified in a highly plural
society and whose constitution is the result of a particular adoption procedure that cannot be traced
back to a domestic procedure but is profoundly determined by international law.

This work seeks to address this question by commencing, in the initial part of the thesis, from
a theoretical and doctrinal standpoint. Specifically, it aims to explore, from a public law perspective,
the interconnected elements of constitution, identity, and pluralism, and the intricate relationships
that emerge among them. This will provide the necessary input for the analysis of the two case studies.
The second part of the thesis, on the other hand, is devoted entirely to the reconstruction of
constitutional identity within the order of Bosnia and Herzegovina and the European Union, as case
studies that can provide important insights into the role of identity in societies characterised by strong
pluralism and a particularly complex constitutional history. Moreover, an interesting question that
this study will explore concerns the actual role of constitutional identity in relation to the element of
diversity. In particular, through a study, first theoretical and then practical, namely as it emerges from
the analysis of the two case studies, an attempt will be made to understand whether identity is an
element that tends to divide or whether, as will be shown below, it is rather an element that succeeds
in recomposing the diversity present in a system into unity through the establishment of general
principles and values - almost meta-principles - which, by virtue of their universality at the axiological
level, succeed in constituting a catalysing element within a system.

To achieve this, the present work builds on a first part devoted to the theme of the interaction
between constitutional identity and plural society within the theoretical and doctrinal debate. In other
words, the first part of the thesis aims to frame the two issues that constitute the fundamental elements

of this study, namely constitutional identity, and pluralism. Specifically, although limited to the
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aspects that are of most interest to the present research, an effort will be made to provide minimal
coordinates about the concept of the constitution and, in particular, on the role that identity plays
within the constitution. To this end, an endeavour will be made to focus this analysis on the elements
that can potentially influence the definition and identification of a system'’s constitutional identity.

Specifically, the study will be developed by following the “constitutional dynamics” that each
system possesses. In fact, particular attention will be paid to the genetic moment of the constitutional
text, namely how the exercise of constituent power can influence the system of designating and
identifying the values and principles that form the basis of identity. It then seeks to understand how
and to what extent positive law defines identity, and then turns to the role that constitutional
interpretation plays in defining this identity.

Another element that constitutes an important moment within the “constitutional dynamic” is
that of the constitutional revision procedure. In fact, both explicitly, through the provision of special
revision procedures or the existence of “cternity clauses”, and implicitly, with substantial limits on
revision, it is possible to understand what the true axiological core of a constitutional text is and what,
as such, potentially defines its identity. This search for “constitutional dynamics” allows us, at a
theoretical and doctrinal level, to formulate the guidelines according to which, in the second part of
the thesis, the theme of constitutional identity will be explored and defined in the two systems taken
as case studies.

In this context, it is appropriate to present the research methodology that will be used to
reconstruct constitutional identity within the constitutional orders chosen as case studies. Specifically,
in the two chapters devoted to Bosnia and Herzegovina and the European Union, respectively, the
present research will try to reconstruct constitutional identity along three basic lines. First, by tracing
the generative moment of the two systems, the aim is to highlight the values and principles that the
constituents wanted to establish as the axiological basis of the system and thus as the hard core of the
constitution, which constitutes an important indication of constitutional identity. Second, the analysis
shifts to positive law and, in particular, to the values and principles that the constitution explicitly
enshrines in it. Thus, in identifying constitutional identity, the revision process and its limits will also
be examined, as it allows us to understand which values and principles cannot be changed at the risk
of altering the spirit of the existing order. Finally, in this reconstruction of the identity of Bosnia and
Herzegovina and the European Union, the jurisprudence of the Constitutional Court of the former and
the Court of Justice of the latter will also be used. Indeed, the interpretation that these courts give to
constitutional texts and their values may constitute privileged points of view for understanding their

identity.
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In this way, it will attempt to show how constitutional identity moves from an imaginary and
constructed element to a concrete component within the two legal systems, and with what
implications in relation to a plural and, to some extent, complex society. As mentioned in this

introduction, this research will use the tools available within the constitutional system to reconstruct
its constitutional identity.
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CHAPTER|

THE CONSTITUTIONAL IDENTITY IN PLURAL SOCIETY

SUMMARY: 1.1. THE SHAPES OF CONSTITUTION: INTRODUCTORY REMARKS; 1.2. THE DIFFERENT CONCEPTIONS
OF THE CONSTITUTION: A LOOK AT THE DOCTRINE THROUGH THE HISTORY; 1.3. THE GENERATIVE MOMENT OF THE
CONSTITUTION; 1.3.1. THE CAUSES WHICH LED TO HETRODIRECTED CONSTITUTIONS; 1.3.2. THE LEGITIMACY OF
HETERODIRECTED CONSTITUTIONS; 1.3.3. THE HETERODIRECTED CONSTITUTIONS: CATEGORISING THE CONCEPT
THROUGH SOME HISTORICAL CASES; 1.4. THE PECULIAR CONSTITUTION OF EUROPEAN UNION; 1.5. THE DYNAMICS
OF CONSTITUTIONS; 1.6. CONSTITUTIONAL IDENTITY IN DOCTRINE: A GLIMPSE; 1.7. CONSTITUTION AND IDENTITY:
WHERE DOES CONSTITUTIONAL IDENTITY COME FROM; 1.7.1. THE SUBJECT OF CONSTITUTIONAL IDENTITY; 1.7.2.
THE SOURCE OF CONSTITUTIONAL IDENTITY; 1.7.3. THE METHOD OF IDENTIFYING THE ELEMENTS OF
CONSTITUTIONAL IDENTITY; 1.8. CONSTITUTIONAL IDENTITY AS PLURALISM; 1.9. CONSTITUTIONAL IDENTITY IN
PLURAL SOCIETY: CONCLUDING REMARKS

1.1. THE SHAPES OF CONSTITUTION: INTRODUCTORY REMARKS

Within the doctrinal debate, the notion of constitution is still a subject of lively discussion due
to the multiplicity of meanings that this term can take on: legal as well as historical, sociological,
political, and philosophical. For this reason, the concept constitution is often described as
polysemantic or polysense, that is, endowed with multiple meanings.! Such an idea is confirmed by
an analysis of the etymological root of the noun in question. In fact, the term constitution comes from
the Latin word constitutio, which in turn comes from the verb constituére, meaning «to establish with
completeness».? Thus, if the Latin adage that nomina sunt consequentia rerum applies, we can say
that the term constitution has two values at once: that of the act of establishing the general rules of an
order, but also that of the receptacle that gathers together the supreme rules of an order, or, in other
words, the primary source of an order.

This philological description of constitution shows that it is a polysemic concept, which
contains legal, philosophical, historical, political, and sociological elements, and from which it
follows that the constitution represents both the act of establishing general rules that are superior to
others, and the text itself that contains these rules. However, these conclusions are not exhaustive for
a study that analyses the subject of the constitution from a purely legal point of view, and for this

reason the following pages will "unpack™ the concept of the constitution, break it down into its

! Morbidelli, G., Volpi, M., Cerina Ferroni, G., Diritto costituzionale comparato, Giappichelli, Torino, 2020, 37-38;
Morbidelli, G., Pegoraro, L., Rinella, A., Volpi, M., Diritto pubblico comparato, Giappichelli, Milano, 2016, 117-118.

2 “Costituzione” in Vocabolario Treccani; Bartole, S., Costituzione (Dottrine generali e diritto costituzionale), in
Digesto delle discipline pubblicistiche, IV, 1989; Barbera, A. (eds.), Le basi filosofiche del costituzionalismo, Laterza,
Bari, 1997; Jellinek, G., La dottrina generale del diritto dello Stato, Giuffré, Milano, 1949, passim.
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essential elements, to describe its content and, above all, to highlight the elements that are particularly
important for identifying and describing its identity.

For these reasons, this section will be divided into three parts: the first will be devoted to
reconstructing the main legal concepts that legal doctrine has formulated about the constitution; the
second will be focused on the generative moment of the constitution, that is, the modalities and
procedures by which constitutional texts can be adopted; and finally, the third will be devoted to the
dynamics of the constitution, in particular the procedures and limits of its revision, protection and the
elements that determine its functioning in general. We warn from the outset that the reconstruction
of the concept of the constitution that we propose to follow here will not be able to cover the entire
doctrinal debate on the subject but will focus only on a select set of theories that we consider useful
for the purposes of this research.

The decision to divide the analysis of the concept of the constitution into three parts according
to the aforementioned scansion is explained by the fact that - as will be seen below - the central
elements for the reconstruction and identification of constitutional identity can be found precisely on
the basis of the notion attributed to the constitution, in relation to the way in which constituent power
is exercised and the choices made by the constituents, or on the basis of constitutional dynamics,
namely in relation to those elements that regulate its application, interpretation and revision
procedure. Moreover, this need to “unpack” the constitutional theme is explained because it facilitates
the understanding of its concept and the institutions that characterise it through a series of historical
and logical transitions that have progressively defined the current conception of the constitution.

The concept of constitution that will be considered in this text is the legal notion developed
by the doctrine of public law,® according to which the constitution is identified with the order of the
State and, more precisely, constitutes the primary and superior norm on which the State order is
based.* Thus, if we consider the constitution from a purely legal point of view, we can take up Kelsen's

definition of it, according to which «the constitution consists of those rules which regulate the creation

3 It is worth mentioning, even if only as an indication, that there are other concepts of the constitution. There is, for
example, the deontological conception of the constitution, according to which the constitutional text lays down principles
that serve as an ideal model for the organisation of the state; or the sociological-phenomenological conception, which
abandons the conception of the constitution as an ideal document in favour of a real conception of the state, namely how
it is structured. Finally, to simplify further, there is the political concept, which in some respects anticipates certain legal
features, according to which the constitution represents an organisation based on certain principles of political direction.

4 See, ex plurimis, De Vergottini, G., Diritto costituzionale comparato, CEDAM, Padova, 2019, 223-224; Mortati, C.,
Costituzione (dottrine generali), in Enciclopedia del diritto, Vol. X1, Giuffre, Milano, 1962; Crisafulli, V., Costituzione,
in Enciclopedia del Novecento, Vol. 1, Istituto dell’Enciclopedia, 1970; Modugno, F., I/ concetto di costituzione, in Aspetti
e tendenze del diritto costituzionale. Scritti in onore di C. Mortati, Vol. 1, Giuffré, Milano, 1977, 197-240; ID.,
Costituzione (Teoria generale), in Enciclopedia giuridica, Vol. X1, 1989; Bartole, S., Costituzione (Dottrine generali e
diritto costituzionale), in Digesto delle discipline giuspubblicistiche, Vol. 1V, 1989; Barbera, A. (eds.), Le basi filosofiche
del costituzionalismo, Laterza, Bari, 1997, 21-32.

24



of general legal norms and, in particular, the creation of formal laws».> Moreover, Kelsen again adds
that the constitution is the fundamental norm itself (Grundnorm), which is the original principle of
the legal system in so far as it constitutes the norm for the production of other norms.®

According to a so-called comprehensive approach, the constitution coincides with a synthesis
of the organisational structure of a social group and the organisation of the state community.” In the
light of this approach, the constitution assumes the role of the discipline of the supreme constituted
power, which is reflected in the elements to which the constitution recognises the ownership of power.
However, such a theory, which establishes that the constitution coincides with the organisation of the
constituted power, leads to an overly general statement, because it is not easy to identify
comprehensively what the scope of the subject matter regulated by constitutional legislation actually
is.2 Hence, to ascertain the true essence of a constitution, it becomes imperative to delve into the
specific contents of individual constitutions. In particular, the elements of a constitution can be found
in its formalised part, namely what is known as the formal constitution, as well as in the texts that can
make up a substantive constitution or in constitutional conventions, or again in tacit amendments.
This is because the analysis of a constitution cannot be limited to the formal part alone, as this would
leave out important and fundamental aspects related to living law.

The constitution, understood in a material and formal sense, introduces another element into
the consideration of this concept, namely the importance of the historical evolution of the state form
in relation to the constitution. Indeed, it was only with the advent of constitutionalism that the
formalisation of the constitution became the very essence of the social and political order. In other
words, the constitution began to regulate the form of government in such a way as to recognise and
guarantee the rights of citizens in relation to political power and the subjects who exercise it.
Moreover, this guarantee came from a kind of self-limitation of political power itself, based on the
principle of the separation of powers.® In this respect, it is important to recall Article 16 of the
Declaration of the Rights of Man and of the Citizen of 1789, which explicitly states that «a society in
which the observance of the law is not assured, nor the separation of powers defined, has no
constitution at all».1® According to the theory of constitutionalism, therefore, the constitution had to

be not only a formalised document, but also contain within it the guaranteeing elements of the

5 Kelsen, H., Teoria generale del diritto e dello stato, Edizioni di comunita, Ivrea, 1952, 126.

6 Jvi, 131.

"Romano, S., L ordinamento giuridico, Quodlibet, Macerata, 2018, 21.

8 De Vergottini, G., Diritto costituzionale, 224.

% Caruso, C., Valentini, C. (eds.), Grammatica del costituzionalismo, il Mulino, Bologna, 2021, 12-143; Matteucci,
N., Organizzazione del potere e liberta. Storia del costituzionalismo moderno, il Mulino, Bologna, 2016, 191; Fioravanti,
M., Costituzionalismo. A storia, le teorie, i testi, Carocci Editore, Roma, 2018, 13-67; ID., Costituzionalismo. Percorsi
della storia e tendenze attuali, Laterza, Roma, 2009; 12-21.

10 Art. 16 of Declaration of the Rights of Man and of Citizen.
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protection of rights and the separation of powers.!! Interestingly, according to the theory of
constitutionalism, the idea of a constitution is of an absolute nature, since in the absence of the two
elements provided for in Article 16 of the Declaration of 1789, the existence of a constitution is
denied.*? Such an idea, at least as far as continental Europe is concerned, is closely linked to the
historical period that gave rise to this theory. In particular, reference is made to the French Revolution
of 1789, which marked a clear break between the previous feudal society, based on privileges and the
social system later called the ancien régime, and the new bourgeois and liberal society, which had
used the document of the formal constitution to establish a new power structure based on the
guarantee of freedoms and the limitation of political power to allow the development and
emancipation of this new class.'® With the French Revolution, the constitution became an organic
project for the reconstruction of society as a whole, and not just of institutional structures and powers:
for the first time, the constitution was defined as the result of the exercise of a superior and potentially
unlimited power, the pouvoir constituant, usually exercised by assemblies or constitutional
conventions.'* It is worth remembering, however, that even during what historians refer to as the
Glorious Revolution of the 1688-89, certain institutions had already developed in England that would
later be taken up by theorists of constitutionalism.*® In particular, it was through parliamentary debate
and the struggles between the sovereign and Parliament that concepts such as parliament sovereignty,
the separation of powers, the limits of royal power and, as early as the Middle Ages, the protection
of liberties against the exercise of arbitrary power by the monarch, were developed in England. The
Revolution of the Thirteen American Colonies in 1783 and the subsequent adoption of the

Constitution in 1788 were also fundamental in the development of ideas of constitutionalism.

11 For an overview of the transition from modern to contemporary constitutionalism see Mcllwain, C. H.,
Costituzionalismo antico e moderno, il Mulino, Bologna, 1990, 21 ff.

12 Matteucci, N., Costituzionalismo, in Bobbio, N., Matteucci, N., Pasquino, G. (eds.), Dizionario di politica, UTET,
Torino, 2004, 201-212; Matteucci, N., Organizzazione del potere e liberta. Storia del costituzionalismo moderno, il
Mulino, Bologna, 2016, 119 ff; Morrone, A., Costituzione, in Caruso, C., Valentini, C.(eds.), Grammatica del
costituzionalismo, il Mulino, Bologna, 2021, 27-45.

13 Ghisalberti, C., Costituzione (premessa storica), in Enciclopedia del diritto, Vol. X1, Giuffre, Milano, 1962, 138 ff.

14 Rebuffa, G., Costituzioni e costituzionalismi, Giappichelli, Torino, 2009, 31-57; Matteucci, N., Lo Stato moderno:
lessico e percorsi, il Mulino, Bologna, 1992, 21-55; Compagna, L., Gli opposti sentieri del costituzionalismo, il Mulino,
Bologna, 1998, 91 ff.; Barberis, M., Rivoluzione, Costituzione, Progresso, il Mulino, Bologna, 1998, 61-88; Vile, M. J.
C., Constitutionalism and separation of the Powers, Calrendon Press, Oxford, 1967, 113-131.

15 Floridia, G. G., La costituzione dei moderni, dal medioevo inglese al 1791, Vol. 1, Giappichelli, Torino, 1991, 141
ff.; Maitland, F. W., The Constitutional History of England, Cambridge University Press, Cambridge, 1961, 117 ff.; Stubb,
W., Selected Studies and other Illustrations of the English Constitutional History, Oxford University Press, Oxford, 1905,
166 ff.

16 See Abbattista, G., La rivoluzione americana, Laterza, Roma, 2021, 12-178; Matteucci, N., La rivoluzione
americana: una rivoluzione costituzionale, i1 Mulino, Bologna, 1987, 141 ff.; Lutz, D. S., The Origin of American
Constitutionalism, Louisiana State University Press, Baton Rouge, 1988, 31-114; Ackerman, B., We the People.
Fondations, Harvard University Press, Harvard, 1991, 21 ff.; Alexander, L., Posteam, G. (eds.), Constitutionalism.
Philosophical Foundations, Cambridge University Press, Cambridge, 1998, 121-166.
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This brief historical excursus has made it possible to identify several concepts which will be analysed
in greater detail in the remainder of this chapter, but which, above all, anticipate certain elements
about constitutional identity. Indeed, the decision to formalise the constitution in a written text, the
need to provide for a division of the powers of the State, such as the defence of the freedoms of the
individual citizen, or, again, the idea that the constitution is the expression of the exercise of a
constituent power, are all elements that will contribute to the search for and definition of the identity
underlying the constitutional text. Another element that deserves this historical clarification is the fact
that constitutionalism has given rise to various theories about the constitution and its role in society.

This chapter is divided into two macro-areas. The first part examines the development of the
concept of the constitution from a legal and historical perspective. This analysis plays an important
role in the definition of constitutional identity, as it allows us to see how the element of identity is
situated within the broader historical and doctrinal development of the concept of the constitution.
Furthermore, the following sections are devoted to the topic of constitutional dynamics, that is, the
elements that characterise the life of a constitution, with particular attention to the generative moment
of the constitution and the elements that concern the protection of the constitution and the limits of
its revision, as these specific aspects contribute significantly to the identification of the elements that
define constitutional identity. The second macro-section of this chapter is specifically dedicated to
the question of constitutional identity. An attempt will be made to reconstruct this concept based on
the main theories that have been formulated. It seeks to highlight certain specific aspects of identity,
such as its source and role within the constitutional order and its relationship with the concept of

pluralism.

1.2. THE DIFFERENT CONCEPTIONS OF THE CONSTITUTION: A LOOK AT THE DOCTRINE

THROUGH THE HISTORY

At the outset, it is worth recalling that the object of legal science itself, the constitution, is also
«the most complex and elusive concept [...] in the whole of legal theory».'” For this reason, the
attempt to sketch a genealogy of the concept of the constitution is an undertaking that goes beyond
the scope and possibilities of the present work and would require an entire dedicated study. However,
it is worthwhile, within the horizon of a better understanding of the present study of the concept of
constitutional identity, to reconstruct the doctrinal debate on the concept of the constitution about
those aspects concerning the identification of constitutional identity that will be used in the

reconstruction in the legal systems of Bosnia and Herzegovina and the European Union. Indeed, the

17 Ainis, M., Dizionario costituzionale, Laterza, Roma, 2007, 122.
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analysis of the different conceptions of the term constitution that will be carried out in this section
will make it possible, on the one hand, to trace - albeit in a nutshell - historically the evolution of
constitutions from the French Revolution, and thus with the advent of the ideas of constitutionalism,
to the present day, and, on the other hand, to reconstruct how doctrine has developed its theories on
the subject. It should also be noted that the reconstruction of the concept of the constitution that will
be undertaken in this section will be limited to the liberal-democratic concept of the constitution.

Such a reconstruction should make it possible to establish certain fundamental elements for
understanding the concept of the constitution and, at the same time, to explain why, in the pages and
chapters that follow, it has been decided to explore and reconstruct the identity of certain orders within
specific parts and elements of the constitution and the constitutional system. For this reason, the pages
of this section are devoted to both a historical and doctrinal reconstruction of the concept of the
constitution, to highlight the characteristics of the constitutional texts in relation to the period when
they were written and, above all, to highlight the answers that legal-publicist doctrine was able to
provide to the constitutional questions of its time. Although the specific aspect of doctrinal
development cannot be directly linked to the theme of identity, it is nevertheless possible to discern
some elements of it: in particular, regarding the philosophical vision underlying the theory defining
the constitution. Indeed, it will be seen below that the doctrinal development of the concept of the
constitution is always profoundly linked to the historical development and change of the form of the
state.

Already in England, with the Glorious Revolution of 1688-89 and later, as mentioned above,
with the American Revolution,*® concepts such as popular sovereignty, separation of powers and
protection of rights were coined and developed.®® In continental Europe, however, it was the French
Revolution that established the concept of constituent power as the ultimate expression of the exercise
of sovereignty from which the constitutional text derives its origin and legitimacy, and from which,
once the constitution has been adopted by an assembly or convention, the cessation of that power and

the creation of a constituted power, decided and conditioned by the constitution itself, are derived.?°

18 See Barbera, A., Le basi filosofiche del costituzionalismo, Laterza, Roma, 1997, 3-42; Matteucci, N., La rivoluzione
americana, 141 ff.

1 Mcllwain, C. H., Constitutionalism and the Changing World (1917-1937), Cambridge University Press, Cambridge,
1939, 34 ff.; Wormuth, F. D., The Origins of Modern (1940), Harper, New York, 1949, 112 ff.; Friedrich, C. J.,
Constitutional Government and Democracy, Blaisdell, Boston, 1950, 21-41; Aleinikoft, A., Constitutional Law in the Age
of Balancing, in Yale Law Journal, Vol. 96, 943 ff.; Cervati, A. A., Per uno studio comparativo del diritto costituzionale,
Giappichelli, Torino, 2009, 110-155.

2 The legacy of the French experience was concretised in a democratic theory of the constitution, with some very
precise consequences: the constitution does not merely shape and limit a pre-existing power, but itself constitutes and
establishes public decision-making powers. Thus, by uniting in the social pact, the individuals derive the new political
order from themselves, and the constitution thus generated inevitably acquires a character that is in every sense
foundational, not merely organisational, of pre-existing political entities. See Dogliani, M., Il potere costituente,
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Other elements are added: the constitution, to be such, must not only guarantee the principle of the
separation of powers, but also enshrine the protection of individual rights. It is for this reason that the
post-revolutionary French constitutions and, in particular, the US Constitution define the first nucleus
of constitutions of a guaranteeing character. The constitution is thus considered to be an «organic
system of legal norms on which the organisation of the constitutional institutions, the complex of
their competences, the recognition of the legal sphere of the individual and the relationship between
public authority and individual freedom are based».?

During the period roughly coinciding with what is known as the Restoration, namely the time
following the fall of Napoleon and the restoration of the ruling dynasties before the French Revolution
and the Napoleonic conquests, with the Congress of Vienna, the “garantist” conception of the
constitution gave way to a more traditionalist view of the fundamental charter. In fact, if the
“garantist” conception saw the constitution as an exercise of the will and a precise value content, the
“traditionalist” conception, based on the theories of the ancien régime, saw the constitution as a
traditionally accepted element because it had been stratified over time by customs and traditions that
had regulated and disciplined the social organisation of a given territory for centuries.?> The
“traditionalist” view therefore denied that the constitution was the result of an act of will that derived
its legitimacy from the exercise of constituent power; rather, the constitution took on the
characteristics of a primordial fact in that it was constituted by a nucleus of rules and behaviours
handed down by custom without being specifically and explicitly created by will. Later, during the
19th century, monarchical constitutions took the form of octroyées, in which the text was granted by
the express will of the monarch, usually under pressure from the bourgeois class represented in
parliament.?3

With the emergence of a more liberal conception of the state, the new understanding of the

constitution recovered the idea of the constituent will underlying the constitutional text, thus

Giappichelli, Torino, 1986, 33 ff.; Pombeni, P. (eds.), Potere costituente e riforme costituzionali, il Mulino, Bologna,
1999; Negri, A., Il potere costituente, Sugarco, Milano, 1992, 21-38; Silvestri, G., Il potere costituente come problema
teorico-giuridico, in Studi in onore di Leopoldo Elia, Vol. 11, Giuffrée, Milano, 1999, 1615-1634; Dogliani, M., Potere
costituente e revisione costituzionale, in Quaderni costituzionali, No. 1, 13-16; Rawles, J., A Theory of Justice, Harvard
University Press, Harvard, 1971, 118-122.

21 De Vergottini, G., Diritto costituzionale comparato, 229.

22 In this sense, we recall the critical text of Burke, E., Riflessioni sulla Rivoluzione francese, Giubilei Regnani, Cesena,
2020, 229-233.

2 Ridola, P., Garanzie, diritti e trasformazioni del costituzionalismo, in La sapienza. Dipartimento di Scienze
Giuridiche, 2010, 1-17; Orlando, V. E., Teoria giuridica delle guarentigie della liberta, in Biblioteca di scienze politiche,
1890, 919-927; Lacche, L., Le carte ottriate. La teoria dell’octroi e le esperienze costituzionali nell Europa post-
rivoluzionaria, in Giornale di storia costituzionale, No. 18, 2009, 229-254; Brunetti, L., Percorsi del costituzionalismo
tra Ottocento e Novecento: le leggi fondamentali della monarchia e della Repubblica italiana, in Quaderni costituzionali,
No. 1, 2011, 120-133; Camerlengo, Q., Lo spazio costituzionale: un inquadramento teorico, in Rivista AIC, No. 3, 2023,
49-76; Bonzo, C. et al. (eds.), Storia del diritto in eta contemporanea, Giappichelli, Torino, 2023, 1-65.
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rediscovering the theme of the constitution as an exercise of the will. However, the “constituent will”
is no longer sought in the nation, but in the state itself. This gives rise to the theory of the “positivist”
conception, according to which the constituent will comes from the state itself, which is prior to the
constitution, that is, already pre-constituted, while the constitution is the result of a will - this time of
the state and not of the nation - by which the rules governing the institutions of the state and regulating
it are established.?* However, this “positivist” conception tends to consider only the formal datum,
namely the text of the constitution, as the rules in force, without considering what has been defined
above as the material datum of the constitution. Such a position, in fact, opened a wide debate in the
doctrine and led to the overcoming of this “positivist” theory, since it was unable to explain the role
played within a system by those constitutional rules that were not explicitly formalised, but which
generally assumed a role within the overall life of the constitutional system. Moreover, another issue
that this conception could not explain, and which then affected a large part of the doctrinal
jurisprudential debate, concerned the explanation of the supreme role of the constitution within the
system, namely the basis for explaining the original supreme role of the constitution.?®

In the wake of the question of the legitimacy of the constitution, the “decisionist” and the
“normativist” conceptions have been developed. According to the first theory, developed by Schmitt,
the concept of a constitution must be divided into the “substantive”, as a decision of a political nature
taken by the holder of constituent power, and the “formal”, namely the formalised text of a
constitution. According to this theory, therefore, the part of the constitution that prevails is the
“substantive” conception, namely the part that manifests itself as having priority in so far as it is the

expression of the «supreme decision on the rule of power expressed by the holder of political power»25

24 On this topic see the considerations of Pozzolo, S., Neocostituzionalismo e positivismo giuridico, Giappichelli,
Torino, 2001, 21 ff.; Pino, G., Costituzione, positivismo giuridico, democrazia. Analisi critica di tre pilastri della filosofia
del diritto di Luigi Ferrajoli, in Diritto e questioni pubbliche, No. 14, 57-110; Bilancia, F., Positivismo giuridico e studio
del diritto costituzionale, in Costituzionalismo.it, No. 2, 2010, 1-34; Fioravanti, M., Costituzionalismo e positivismo
giuridico, in UNAM, 2008, 1-13; Ridola, P., Preistoria, origini e vicende del costituzionalismo, in Carrozza, P., Di
Giovine, A., Ferrari, G. F. (eds.), Diritto costituzionale comparato, Vol. 11, Laterza, Roma, 2014, 737-774.

% See Schiavello, A., Velluzzi, V., Percorsi del positivismo giuridico. Hart, Kelsen, Ross, Scarpelli. Il positivismo
giuridico contemporaneo. Una antologia, Giappichelli, Torino, 2022; Di Marco, C., Per una lettura della realta giuridica
dei sistemi costituzionali. Giuspositivismo costituzionalista e neocostituzionalismo a confronto, in Osservatorio
costituzionale AIC, No. 2, 2018, 1-18; Bin, R., La costituzione tra testo ed applicazione, in Ars interpretandi. Annuario
di ermeneutica giuridica, Vol. 14, 2009, 1-17; Bognetti, G., Positivismo, scienza giuridica e diritto costituzionale, in
Rivista di Diritto Pubblico Europea e Comparato, No. 2, 2023, VII-XVI; Rimoli, F., L’idea di costituzione: una storia
critica, Carocci editore, Roma, 2011, 121-166.

%6 Schmitt, C., Dottrina della costituzione, Giuffré, Milano, 1984, 258. It should be stressed that the idea, sometimes
put forward in a simplistic manner, of the creation ex nihilo of the political-legal order by a pouvoir constituant free of
constraints and free in its purpose, is generally due to the desire to legitimise the revolutionary passage a ['acte and the
new order thus created in clear opposition to the pre-existing regime and should therefore not be overestimated for our
purposes. In this sense, the search for legal limits to the irrepressible power of the constituent power, whether external or
internal, may be in vain if one considers, on the one hand, the theoretical and cultural background of the French paradigm
centered on “contractualist” theories and the guarantee of individual rights - with an obvious density of values that belies
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and that precedes the decision itself. It follows from this theory that the political decision underlying
a constitution is the expression of the strongest political subject, which has managed to prevail over
the others and impose its will, without even having to use the concept of popular sovereignty to
legitimise its decisions. This view therefore entailed a «clear distinction between a presumed
constitutional decision and a positive legal order».?” Although starting from the same legal problem
- the need to identify the basis for the validity of the constitutional text — “normativist” theory finds
a different answer, namely it identifies the presupposition of a positive legal order in the basic horm
(Grundnorm). The leading exponent and theoretician of this conception was Kelsen, according to
whom there is a basic norm that establishes the duty of all citizens to follow the binding principle that
the constitution is binding. The validity of the constitution within a system is thus derived from this
binding nature; in this way, a logical-legal concept is forged on which the positive constitution is
based.?8

However, while the “decisionist” and “normativist” conceptions attempted to explain not only
the foundation of the constitution but also its supremacy, another question remained open, namely
that of the existence of constitutional rules that were not formalised but nevertheless assumed
relevance for the constitutional order. A first attempt to resolve this question was made by Lassalle's
theory, which contrasted the written (formal) constitution with the “real” constitution, namely the one
given by the form of real and effective relations between the various social forces. Mortati's theory
of the “material” constitution was then developed along these lines, according to which there is a
tension between the formalised, written, constitution and the political role played by the social forces
at the basis of the conception of the constitution. In other words, this theory focuses its considerations
on the role played by political forces in establishing the organisational and functional principles

essential to the life of a system.?® According to the “material” conception, therefore, social reality

the absolute freedom of the ends of the constituent power - and, on the other hand, the obvious premise of any
constitutional law, the obvious premise of any constitutional moment, necessarily laden with promises, aspirations, ideals
that are poured into the act that emerges at the end of the process of constitutional creation. More generally, as has been
rightly observed, in the concept of constituent power, a certain measure of constitutionality is already conceived and
presupposed, which means a delimitation in the face of arbitrary power and domination; an absolute power, on the other
hand, does not allow itself to be constitutionalised. See Bockenforde, E. W., Stato, costituzione, democrazia. Studi di
teoria della costituzione e di diritto costituzionale, Giuffré, Milano, 2006, 136.

27 De Vergottini, G., Diritto costituzionale comparato, 232.

28 Kelsen, H., La dottrina pura del diritto, Einaudi, Torino, 2021, 223 ff.

2 Lassalle, F., On the Essence of Constitutions. (Speech Delivered in Berlin, April 16, 1862), in Fourth International,
Vol. 3, No. 1, 1942, 24-31; Goldoni, M., Wilkinson, M. A., The Cambridge Handbook on the Material Constitution,
Cambridge University Press, Cambridge, 2023; Loughlin, M., The Constitution of the State, in Loughlin, M. (eds.),
Foundations of Public Law, Oxford Academic, Oxford, 2010, 209-237; Grimm, D., The Concept of Constitution in
Historical Perspective, in Grimm, D. (eds.), Constitutionalism: Past, Present, and Future, Oxford University Press,
Oxford, 2016, 89-124; Goldoni, M., From Structure to Integration: The Trajectory of the Material Constitution, in Join,
C. (eds.), La constitution matérielle de ['Union Européenne, Pedone, Paris, 2018, 1-19; ID., Material Constitution, in
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plays a decisive role within the constitutional order, in such a way that the social element is profiled
as ordered around a core of values that assume constitutional relevance. Such a conception assumes
that the original normative principle justifying a constitutional order is the normative force of political
will. It is for this reason that the “material” constitutional theory can present itself as the real source
of the system's validity, to guarantee the system's unity in terms of the interpretative assessment of
existing norms and to fill its gaps.%® This theory is also significant with regard to the question of
identity, since this would be comprehensible on the basis of the material constitution, which identifies
its intimate essence. Indeed, formal constitutional provisions are a necessary starting point in the
process of interpreting a constitutional order, but it would be limiting to rely on them alone, as many
legal institutions may have undergone tacit changes that have altered their actual value.3!
Throughout history, and especially between the two World Wars, both the “decisionist” and
“normativist” conceptions and the theory of the “material” constitution have been taken to their
extreme consequences. Indeed, the “decisionist” theory would represent a sublimation of power
within the political conflict, whereby the stronger political element would continue to impose its
values and social concepts on others. Similarly, with the materialist conception of the constitution,
there would be a political predominance of subjects capable of imposing their own vision.
“normativist” theory, on the contrary, merely emphasises the fundamental norm that can justify a set
of procedural rules that constitute the framework within which any kind of order could be developed.
The physiological shortcomings of these theories and, above all, the events of the Second World War,
which led to the systematic violation and even denial of the most elementary rights of the individual,
gave rise to a value-based conception of contemporary constitutions. This theory places at the centre
of the constitutional order the valorisation of the human person, of his or her rights, which also
become central to the concept of the state and the legal system. In other words, according to the values
conception of the constitution, the state must consider certain values that transcend the state itself and
its constitution, as supreme principles and values or meta-principles, which, as such, can be placed
above the constitution by virtue of their axiological value. These principles and values are

presupposed by the constitution insofar as the constitution presupposes the existence of ethical

Bellamy, R., King, J. (eds.), Cambridge Handbook of Constitutional Theory, Cambridge University Press, Cambridge,
2023, 1-16; Paul, L. A., The Pizzles of Material Constitution, in Philosophy Compass, Vol.5, No. 7, 2010, 579-590.

30 Colén-Rios, J., The Material Constitution, in Colén-Rios, J. (eds.), Constituent Power and the Law, Oxford
University press, Oxford, 2020, 186 ff.; Adrian, A., Many Relations and the Problem of Material Constitution, in Aporia,
Vol. 21, No. 1, 2011, 61-72.

31 Rudder Baker, L., Unity without Identity: A New Look at Material Constitution, in Midwest Studies in Philosophy,
Vol. 23, 1999, 144-165; Coroce, M., Goldoni, M., From Pluralism to the Material Constitution and Back, in The Italian
Law Journal, Vol. 7, No. 2, 2021, 551-555; Arato, J., Constitutionality and constitutionalism beyond the state: Two
perspectives on the material constitution of the United Nations, in I-CON, Vol. 10, No. 3, 2012, 627-659.
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principles that constitute the basis of the legitimacy of the state and its law.%? In order to understand
the scope of these principles, it should be stressed that they are shared both by the citizens within a
system and by the international community itself. These ethical principles are regarded as legal
principles and as such are binding on the system and its members. According to some, they constitute
the material constitution in the strict sense and are also enshrined in the formal constitution. Thus,
according to this theory, the principles are shared by society and are thus received by the constitution,
which gives them a superior and unchanging position within the constitutional order. In this way, a
true constitutional morality would be defined, acting as a synthesis between the ethical principles on
which society is founded and the political element present in every constitution.

This analysis, albeit synthetic, of the main theories of the concept of the constitution has made
it possible to highlight some significant aspects, not only in the field of the constitution, but also to
anticipate some concepts related to the theme of constitutional identity. In this respect, it is important
to highlight how the “garantist” conception of the constitution has developed a significant influence
in constitutional law scholarship. Indeed, it appears that only an organic system, formalised in a text
containing guarantees for individuals and the principle of the separation of powers, presupposes the
existence of a constitution. In short, according to this view, the purpose of a constitution is to limit
the arbitrary action of the government, to guarantee the rights of the governed and to regulate the
interventions of the sovereign power.®3 Today, however, the prevailing doctrine has gone beyond this
rigidly formalist view, which is still essentially linked to the liberal state, and maintains that the
constitution remains a «complex normative body that constitutes the foundation of any state order,
regardless of the chosen ideology».3* Such a definition, characterised by its broader scope, also has
important implications for constitutional identity. Indeed, formalisation represents an attempt by
those exercising constituent power to establish essential principles within the constitution. However,

every constitution is internally permeated by currents that create tensions in the search for stability

32 Toniatti, R., Verso la definizione dei valori supremi dell ordinamento comunitario: il contributo della carta dei
diritti fondamentali dell’Unione europea, in Toniatti, R. (eds.), Diritto, diritti, giurisdizione. La Carte dei diritti
fondamentali dell’'Unione europea, CEDAM, Padova, 2002, 7-11; Modugno, F., Interpretazione per valori e
interpretazione costituzionale, in Azzariti, G. (eds.), Interpretazione costituzionale, Giappichelli, Torino, 2007, 51-81;
Zagrebelsky, G., Diritto per valori, principi e regole?, in Quaderni fiorentini, 2002, 866-871; Azzariti, G., Interpretazione
e teoria dei valori: tornare alla Costituzione, in Palazzo, A. (eds.), L interpretazione della legge allo soglia del XXI
secolo, Edizioni Scientifiche Italiane, Perugia, 2001, 237 ff.

3 See Strong, G. F., Modern Political Constitutions, Sidgwick and Jackosn Ltd, London, 1963, 12; Romano, S., Lo
stato moderno e la sua crisi. Saggi costituzioanli 1909-1925, Quodlibet, Macerata, 2023, 122-178; Vignudelli, A.,
Interpretazione e costituzione, Giappichelli, Torino, 2011; Ridola, P., Il costituzionalismo: itinerari storici e percorsi
concettuali, in Studi in onore di G. Ferrara; Vol. 11, Giappichelli, Torino, 293 ff.; Bellamy, R., Political
Constitutionalism, Cambridge University Press, Cambridge, 2007, 112 ff.; Bobbio, N., La feoria delle forme di governo
nello storia del pensiero politico, Giappichelli, Torino, 1976, 99-119.

3 De Vergottini, G., Diritto costituzionale comparato, 229: 1D., Le transizioni costituzionali. Sviluppo e crisi del
costituzionalismo alla fine del XX secolo, il Mulino, Bologna, 1998, 21.
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between the tendentially static system of provisions laid down in the constitution and the orientations
emanating from political forces. It is within this dynamic of constant tension between the formalised
character of constitutional texts and social drives that constitutional identity can potentially be
identified and studied. Indeed, as will be seen later in this chapter, the theory of identity constructed
by Jacobsohn is based precisely on this constant dialogue, if not outright clash, between the values
underlying the constitutional text and their application within society. This first observation allows
us to anticipate how the issue of identity is closely linked to the conception of the form of the state
applied within a legal system and the conception of the constitutional text developed within a given
system. For these reasons, this section has attempted to provide a general overview of the concept of
the constitution, not so much for the sake of compilation, but to give an idea of how the development
of the constitutional idea is closely linked to the theme of identity.

A further element that has emerged from the above examination is the fact that there may be
non-formalised or even stratified constitutions — namely those orders in which there is no single
document, but rather a series of constitutional acts, decisions and customs that constitute a
constitutional order - in which it is nevertheless possible to identify essential principles that underpin
the legal order and constitute its fundamental and ineradicable core. Constitutional identity within
such an order will be examined in the third chapter of this work, which will focus on the case study

of the European Union.

1.3. THE GENERATIVE MOMENT OF THE CONSTITUTION

For a constitution, one of the most important - and often the most delicate - moments is
precisely that of its preparation. In fact, historically, the drafting and adoption of a new constitution
are moments that coincide with important changes in society: these changes may be historical, they
may concern the form of the state, or they may even coincide with the creation of a new state entity.3®
Itis precisely in the light of these initial considerations that it is possible to explain why it was decided
to devote a special section to the subject of the generative moment of the constitution. While the

moment of the adoption of a constitution has a specific relevance from a legal point of view, it is also

% See Nania, R., Il valore della Costituzione, Giuffré, Milano, 1986, 21ff.; Dogliani, M., Introduzione alla
costituzione, il Mulino, Bologna, 1994, 17-32; Fioravanti, M., Costituzione, il Mulino, Bologna, 1999, 41-47; Laneve, G.,
Pluralismo e limiti (al potere e per [’altro): declinazioni della costituzione come modo di guardare al mondo, in Consulta
online, No. 1,2019, 481-494; Morey, C., W., The Genesis of Written Constitution, in The Annale of the American Academy
of Political and Social Science, Vol. 1, 1891, 529-557; llari, S., About the Genesis of Italian Republican Constitution, in
Politico: rivista italiana di scienze politiche, Vol. LXXXIII, No. 2, 2018, 28-40; Kaczorowski, P., Epistemology of
Constitution, in Gornisiewicz, A., Szlachta, B. (eds.), The Concept of Constitution in the History of Political Thought, De
Gruyter, Berlin, 2017, 14-32.
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of value regarding the theme of the search for and identification of constitutional identity. Indeed, at
the moment of the exercise of constituent power, it is possible to identify certain important elements
that then come to define the identity of a constitutional text.*® Specifically, at the moment of drafting
the constitutional document, constituents often deliberately introduce certain principles and values so
that these identify and distinguish the “spirit” of the entire constitutional text. In other words, the
generative moment of a constitution - especially if it is possible to read the minutes of the various
meetings of the constituent assembly - makes it possible to analyse the original will of the
constituents, and in particular the principles they had identified as the founding elements of a
constitution, and then to analyse how these were transcribed within the constitutional text.

This section will be devoted, on the one hand, to the analysis of the constitutional adoption
procedures, defined as "external”, to better understand the legal framework in which the constitutional
order of Bosnia and Herzegovina is situated. On the other hand, we will trace the main stages of the
debate on the European Constitution because of the peculiar process of “constitutionalisation” that
has affected the European Union and has come to define its own identity.

One of the peculiarities of the constitutional model that has emerged in the wake of the
principles of constitutionalism is that the constitution is first and foremost the result of the will of the
people, which - to paraphrase Abbé Sieyés - corresponds to the exercise of the pouvoire constituant,

namely of an

«original and creative de facto power - to which corresponds, in concrete terms, the action of one or
more dominant political forces - which consciously wishes to establish [...] the fundamental organisation of
society. In the process of codifying the sovereign State, it is transformed from a de facto power into a legal
order corresponding to the creative will. In establishing a constitution, the constituent defines and delimits the

organisation of the state or the order of constituted powers».*’

However, in relation to this original position on the process of constitutional adoption, the
second half of the twentieth century also saw the emergence of situations in which the exercise of
constituent power could not be defined as deriving entirely from the will of the people. Indeed, as de

Vergottini observed

36 Roznai, Y., The sovereign is he who holds constituent power?, in Etica e Politica, Vol. XXIII, No. 3, 2021, 247-260;
Loughlin, M., On constituent power, in Dowdel, M. W., Wilkinson, M. A. (eds.), Constitutionalism beyond Liberalism,
Cambridge University Press, Cambridge, 2017, 151-175; Lindahl, H., Constituent Power and Reflexive Identity: Towards
an Ontology of Collective Selfhood, in Loughlin, M., Walker, N. (eds.), The Paradox of Constitutionalism: Constituent
Power and Constitutional Form, Oxford University Press, Oxford, 2008, 9-24.

37 Morrone, A., Costituzione, in Caruso, C., Valentini, C.(eds.), Grammatica del costituzionalismo, 31.
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«the constitutions contained in a formal document [...] may be drawn up by an organ of the system in
guestion, which, through recourse to the constituent decision, offers the most relevant manifestation of the
fullness of sovereignty, or by organs of another system, which make a choice and a decision destined to have
repercussions on the system to which the decision is addressed, but which lack real constituent power. In the
latter case, it is clear that what is called the constitution of a given State does not emerge as an expression of
its sovereignty, but of external sovereignties, and will only truly become its constitution when the system to

which it is addressed becomes fully sovereign and accepts it as a constitution».

This means that since the middle of the twentieth century, constitutions have developed in
which the exercise of constituent power has been partly or even wholly directed and exercised by

other State and international orders.3® Constitutions adopted in accordance with externally exercised

38 De Vergottini, G., Diritto costituzionale comparato, 246. On this same perspective, see also the considerations of
Preuss, U., The Exercise of Constituent Power in Central and Eastern Europe, in Loughlin, M., Walker, N. (eds.), The
Paradox of Constitutionalism, Constituent Power and Constitutional Form, Oxford University Press, Oxford, 2007, 222-
228.

39 The exercise of popular sovereignty in the constituent assembly can take place in two ways: directly through the
exercise of the referendum, or indirectly through the election of the constituent assembly that will adopt the constitution.
The function of constituent assemblies or conventions is the result of the legal theories of constitutionalism and the
development of assemblies during the period of revolutions at the end of the 18th century. Within the constitutional
process defined as democratic, the institution of the referendum plays an important role. In fact, recourse to referendums
can be used both in the pre-constitutional phase and in the constitutional approval phase. In particular, the pre-
constitutional referendum has been used to consult the will of the people on the modification of the form of the state or
of the government, or even on the independence of a state from the previous federal constraints, as happened in the
countries of the former Yugoslavia. Much more common, however, are constituent referendums. These are usually called
for the direct approval by the people of a constitutional text drafted by the constituent assembly. In other words, the
constituent referendum is a further confirmation of the exercise of popular sovereignty. Indeed, it is from this popular
sovereignty that both the constituent power exercised by the assemblies or conventions is derived, but it is also possible,
in certain circumstances, to benefit from a subsequent confirmation that the constituent power has been exercised in
accordance with the will of the people, and this is tested by means of a popular consultation, which can express itself in
favour of or against the text produced by the assembly. A very special case of the constituent procedure is the provisional
one. In the face of major changes in the form of statehood, before a new constitutional text is drawn up that succeeds in
crystallising this change in the order, it is possible, under certain circumstances, for the final constitution to be preceded
by a provisional text that succeeds in transferring the order to the new constitutional structures. Historically, there have
been cases where the interim constitution has coincided with the restoration of an earlier abandoned or suspended
constitution, or, as in the case of South Africa after apartheid, when a transitional constitution was adopted in 1993 with
a fixed time frame to allow for reconciliation and then proceed with the drafting and adoption of a new final constitution.
Compared to the case of interim constitutions, it can be said that these documents tend to stand at times of delicate
transition. See De Vergottini, G., Referendum e revisione costituzionale: un’analisi comparativa, in Giurisprudenza
costituzionale, No. 2, 1994, 1339-1400; Bartole, S., Grilli di Cortona, P. (eds.), Transizioni e consolidamento democratico
nell’Europa centro-orientale: élites, istituzioni e partiti, Giappichelli, Torino, 1998, 118-121; Colén-Rios, J. L.,
Constituent Power and Referenda, in Contemporary Political Theory, Vol. 20, No. 4, 2021, 935-940; Beckman, L.,
Democratic legitimacy does not require constitutional referendum. On ‘the constitution’in theories of constituent power,
in European Constitutional Law Review, Vol. 14, No. 3, 2018, 567-583; O’Malley, K., The 1993 Constitution of the
Republic of South Africa - The Constitutional Court, in Journal of Theoretical Politics, Vol. 8, No. 2, 1996, 177-191;
Asimow, M., Administrative Law Under South Africa’s Interim Constitution, in The American Journal of Comparative
Law, Vol. 44, No. 3, 1996, 393-420; Rinella, A., Repubblica del Sud Africa: unita e difformita del modello di Stato, in
Carducci, M. (eds.), Il costituzionalismo “parallelo” delle nuove democrazie, Giuffré, Milano, 1999, 212-222; Lollini,

36



constituent power have thus been defined by the doctrine as “heteronomous”4° constitutions, namely
where the exercise of constituent power has been wholly or partly desired and implemented either by
other states or international organisations. This distinction depends on the subject exercising the

constituent power.** In the case of the internal constituent process,*? the power to create a new

A., Constitutionalism and Transitional Justice in South Africa, Oxford University Press, Oxford, 2011, 199-221.

40 Morbidelli, G., Costituzioni e costituzionalismo, in Morbidelli, G., Volpi, M., Cerina Ferroni, G., Diritto
costituzionale comparato, Giappichelli, Torino, 2020, 75.

41 Of the various classifications that constitutional doctrine adopts to order the subject of constitutions, it has been
decided here to use the most general one, which is directly linked to the generative moment of the constitutional text,
namely based on which subject exercised constituent power. In fact, this first classification seems to logically precede the
other possible subdivisions, which are presented as successive. In fact, this division seems all the more necessary if we
consider that constitutional law after the Second World War experienced two phenomena that were only apparently
different but in fact closely related: On the one hand, the internationalisation of constituent power, according to which the
international community increasingly interferes in typically state competences - such as the exercise of constituent power
- to the point of encroaching on the sovereign competences of a state; on the other hand, the phenomenon of the
constitutionalisation of international law, according to which states strengthen the integration of international law into
their domestic legal system by recognising it as having constitutional value. Regarding the distinction between exercising
internal and external constitutive power, see the following doctrinal sources: Morbidelli, G., Costituzioni e
costituzionalismo, 73-76; De Vergottini, G., Diritto costituzionale comparato, 241-273. On the subject of the
internationalisation of constituent power, see: Dupuy, P. M., Droit public, Dalloz, Paris, 2000, 546-547; Franck, Th., The
emerging right to democratic governance, in American Journal of International Law, Vol. 86, No.1, 1992, 46-47; Thierry,
H., L ’Etat et I 'organisation de la société internationale, in L’Etat souverain a I’aube du XXIéme siécle, colloque de Nancy,
Societé francaise de droit international, Pédon, Paris, 1993, 210-212. On the subject of the constitutionalisation of
international law see: Palermo, F., Internazionalizzazione del diritto costituzionale e costituzionalizzazione del diritto
internazionale delle differenze, European Diversity and Autonomy Papers, No. 2, 2009, 5-9; Maus, D., L influence du
droit international contemporain sur [’exercice du pouvoir constituant, in Le nouveau constitutionalisme, Mélanges en
I’honneur de Gérard Conac, Economica, Paris, 2001, 87 ff.; Pierré-Caps, S., Le constitutionalisme et la nation, in ID.,
cit., 72-74; Bifulco, R., La c.d. costituzionalizzazione del diritto internazionale: un esame del dibattito, in Rivista AIC,
No. 4, 2014, 1-30; Garofalo, L., E in atto un processo di “costituzionalizzazione” del diritto internazionale? Alcune
riflessioni, in Triggiani, E. et al. (eds.), Dialoghi con Ugo Villani, Vol. 1I, Cacucci Editore, Bari, 2017, 1205-1212;
Cassese, S., Lo spazio giuridico globale, Laterza, Roma, 2003, 7-13; ID., 1l diritto globale. Giustizia e democrazia oltre
lo Stato, Giappichelli, Torino, 2009, 10 ff.; Ferrarese, M. R., Globalizzazione giuridica, in Enciclopedia del diritto, Annali,
Vol. 1V, 2011, 547 ff.

42 Even internal constituent power may be subject to external constraints, or rather to limits of an objective nature
resulting from membership of supranational international organisations or international treaties, charters and declarations.
It can thus be seen that human rights have the potential to place themselves at the apex of a hypothetical pyramid of
universal values. In this context, De Vergottini speaks of «principles immanent to the very conception of the State that
one wishes to adopt» (De Vergottini, G., Diritto costituzionale comparato, 245). Thus, the constituent cannot in any way
exempt itself from respecting them, unless it places itself in open conflict with the international community and the
universal values of constitutionalism, such as the protection of rights and the separation of powers. A very close example
of this limitation is provided by membership of the European Union, where the constitutional rules of the member states
and those aspiring to join the Union must be «consistent with the values of the EU, the Charter of Fundamental Rights
and the ECHR» (European Parliament resolutions of 1 July 2011, letter C and 3 July 2013, letter D). It is clear from this
first possible form of constitutionalisation that the international or supranational constraints to which states are now
subject are particularly stringent and capable of imposing themselves on the constituent power, not only through covenant-
like constraints, but even through the immanence of certain principles, such as human rights. On this topic, see ex multis
Grasso, P. G. (eds.), Il potere costituente e le antinomie del diritto costituzionale, Giappichelli, Torino, 2006, 33; De
Vergottini, G., Diritto costituzionale comparato, 245; Morbidelli, G. et al. (eds.), Diritto pubblico comparato,
Giappichelli, Torino, 2016, 157; Weiler, J. H. H., Diritti umani, costituzionalismo ed integrazione: iconografia e feticismo,
in Quaderni costituzionali, No. 3, 2002, 521-536; Rimoli, F., Universalizzazione dei diritti fondamentali e globalismo
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constitution can be exercised either by a constituent assembly on behalf of the sovereign people,*3 or
by a parliamentary assembly, or directly by the people through a referendum.** Conversely, when the
constituent power is exercised or limited in some way by an international authority, in this case we
can speak of external constituent power, since it has been subjected to an outward influence called

“internationalisation” or “heterodirection”.

1.3.1. THE CAUSES WHICH LED TO HETERODIRECTED CONSTITUTIONS

giuridico: qualche considerazione critica, in Rivista AIC, 1 ff.; Paciotti, E. (eds.), Diritti umani e costituzionalismo
globale, Carocci, Roma, 2011, 201-227; D’Atena, A., Grossi, P. (eds.), Tutela dei diritti fondamentali e costituzionalismo
multilivello. Tra Europa e Stati nazionali, Giuffré, Milano, 1-68; Chryssogons, K., Stratilatis, K., Constituent Power and
the Democratic Constitution-Making Process in the Global Era, in Filibi, I, Cornago, N., Frosini, J. (eds.), Democracy
With(out) Nations? Old and New Foundations for Political Communities in Changing World, Bilbao, 2011, 49 ff; Pinelli,
C., Conditionality and Enlargement in the Light of EU Constitutional Development, in European Law Journal; Vol. 10,
No. 3, 2004, 354-362; Lollini, A., Palermo, F., Comparative Law and the “Proceduralization” of Constitution-Building
Processes, in Raue, J., Sutter P. (eds.), Facets and practice of state-building, Brill, Leiden-Boston, 2009, 301 ff.

43 Usually, the internal constitutional process begins with the constitutional initiative phase, in which the organs of an
order take the initiative to write a new constitution; these organs are usually in opposition to the previous order, but not
always; in some cases, the organs of the previous order themselves carry out this task. The second stage is the preparatory
stage, in which the constituent assemblies play a very important role. They are elected for the purpose of drafting the
constitutional text and are thus an expression of the constituent power, which finds its legitimacy in its election by the
citizens. At this stage, the instrument of the referendum can also play an important role, since it can be used as an
instrument of popular consultation to define the constitutional text. A very special procedure seems to be the one followed
by some Central and Eastern European states, defined as "parliamentary constitution-making", in which the constituent
power is exercised by the parliament and according to the procedures sanctioned by the constitution to be replaced; in
this system, there is no referendum approval, since the election of the parliament constitutes the legitimation necessary to
reject the constitutional text. It is clear how here the constituted power and the constituent power not only meet, but even
seem to overlap, with the risk of legitimising parliament for any kind of modification, up to a veritable rewriting of the
constitutional text. The final phase, which perhaps most clearly illustrates the democratic nature of the process, is the
deliberative phase, in which the proposals and solutions adopted by the constituent assembly are debated; this phase
usually ends with a referendum-type vote approving or rejecting the text produced. See ex multis Arato, A., Civil society,
constitution and legitimacy, Rowman and Littlefield Publishers, Lanham, 2000, 142 ff; Cutler, L., Symposium,
Constitutional “Refolution” in the Ex-Communist World: The Rule of Law, in American University International Law
Review, Vol. 12, No. 1, 1997, 45-143; Elster, J., Constitutionalism in Eastern Europe: an Introduction, in The University
of Chicago Law Review, Vol. 58, No. 2, 1991, 447-482.

4 De Vergottini, G., Diritto costituzionale comparato, 247; Lucioni, C., Potere costituente e procedure di formazione
della Costituzione, in Ferrari, G. F. (eds.), Atlante di Diritto pubblico comparato, UTET, Torino, 2010, 168-169. On the
subject of constituent power more generally see ex multis: Dogliani, M., Costituente (potere), in Digesto delle discipline,
IV, UTET, Torino, 1990, 281 ff; Grasso, P. G., Potere costituente, in Enciclopedia del diritto, XXXI1V, Giuffré, Milano,
1985, 642 ff; Haberele, P., Potere costituente, in Enciclopedia giuridica Treccani, 1X, 2001; Schmitt, C., Dottrina della
Costituzione, Giuffre, Milano, 1984, 69-171; Dogliani, M., Potere costituente e revisione costituzionale, in Quaderni
costituzionali, No. 3, 1995, 7 {f, Fioravanti, M., Costituzione: problemi dottrinali e storici, in Fioravanti, M., Stato e
costituzione. Materiali per una storia delle dottrine politiche, Giappichelli, Torino, 1993, 109 ff; Mortati, C., La
costituente. La teoria. La storia. Il problema italiano, in Mortati, C., Raccolta di scritti, Vol. 1, Giuffré, Milano, 1972;
Orlando, V. E., Studi giuridici sul governo parlamentare, in Orlando, V. E., Diritto pubblico generale. Scritti vari
coordinati in sistema, Giuffre, Milano, 1954, 71 ff; Romano, S., L instaurazione di fatto di un ordinamento costituzionale,
in Romano, S., Scritti minori, Giuffré, Milano, 1950, 154 ft; Jellinek, G., La dottrina generale del diritto, Giuffré, Milano,
1949, 21 ff.

38



Before moving to the classification of heterodirected constitutions and the examination of cases,
it is necessary to make some clarifications to better understand the phenomenon we wish to describe.
In particular, some preliminary aspects need to be clarified. These include, for instance, the causes
that led to the emergence of the exercise of heterodirected constituent power and, consequently, of
these constitutions in a given historical period and the reasons for their development to the present
day. In addition, the question arises as to the actual legal legitimacy of constitutions that are the result
of an external constitutional process.

Regarding the first question, it can be said that, historically speaking, the phenomenon of
“heterodirected” constitutions emerged with the end of the Second World War.*® Indeed, for the first
time, the international community, or more precisely the countries that had won the Second World
War, found itself in the situation of directly influencing the constituent power of the defeated
countries, on which very strict limitations had been imposed in terms of rights, freedoms, and the
separation of powers, in order to prevent a new authoritarian turn. Also, the international influence
of new organisations such as the UN or the Council of Europe, just to name a few, also had important
implications for the drafting of constitutions in other European countries.*® Thus, the first cause of
the internationalisation of constitutions can be found in the particular situation in which the defeated
states of the Second World War found themselves, and a second one in the formation of new and
increasingly influential international organisations, especially in the field of the protection of rights
and freedoms.

As time went on, international organisations became more and more influential within national
legal systems. It is enough to recall the clauses opening to international law in some European
constitutions, which sanction not only the adaptation of national law to international law, but also the

possibility of limiting sovereignty to join international and supranational organisations.*’

4 De Vergottini, G., Diritto costituzionale comparato, 247-256; Chryssogons, K., Stratilatis, K., Constituent Power
and the Democratic Constitution-Making Process in the Global Era, in Filibi, I, Cornago, N., Frosini, J. (eds.), Democracy
With(out) Nations? Old and New Foundations for Political Communities in Changing World, Bilbao, 2011, 49 ff.; Pinelli,
C., Conditionality and Enlargement in the Light of EU Constitutional Development, 354.

4 Cutler, L., Symposium, Constitutional “Refolution” in the Ex-Communist World: The Rule of Law, in American
University International Law Review, Vol. 12, No. 1, 1997, 45-143; Elster, J., Constitutionalism in Eastern Europe: an
Introduction, in The University of Chicago Law Review, Vol. 58, No. 2, 1991, 447-482.

47 To name a few see De Vergottini, G., Le transizioni costituzionali. Sviluppi e crisi del costituzionalismo alla fine
del XX secolo, il Mulino, Bologna, 1998, 164 ff.; Feldman, N., Imposed Constitutionalism, in Connecticut Law Review,
Vol. 37, 2004, 857 ff.; Kumm, M., The Legitimacy of International Law: a Constitutionalist Framework of Analysis, in
European Journal of International Law, Vol. 15, No. 4, 2004, 931; Morbidelli, G., Costituzioni e costituzionalismo, in
Morbidelli, G., Pegoraro, L., Reposo, A., Volpi, M. (eds.), Diritto costituzionale, cit., 79; Pegoraro, L., Rinella, A., Sistemi
costituzionali comparati, Giappichelli, Torino, 2017, 65.
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Added to this is the progressive weakening of the state in the “third world”.*® Indeed, the
constitutions of the newly independent states of Africa and South-East Asia include entire sections
devoted to internationally defined rights and freedoms.

However, if we come to the present day, the presence and consolidation of “heterodirected”
constitutions can be explained by the proliferation of serious crisis situations in various parts of the
world and the willingness of the developed states to respond to them by means of peacekeeping
operations, which today are increasingly carried out within the internal framework of states «in order
to directly supervise the establishment of stable and genuinely democratic political regimes»,*® and
which have overshadowed the original modus operandi of the international community, in which the
primary objective was to oppose belligerent groups while respecting their innermost internal
sovereignty.® Indeed, it can be concluded that the peace-building interventions of the last thirty years
demonstrate how «UN law, if not general international law itself, is now less and less indifferent to
the political nature of the choices made by each state».>! This phenomenon has come to be known as
the “internationalisation of constituent power”, whereby the international community increasingly
takes over some of the sovereign powers of the state, even going so far as to substitute itself for the
sovereign people and the organs that represent them. This means that the incorporation of the
constituent process into international relations is a stage in the expropriation of constitutional law

from its original sphere of competence. This concept is well described by the French scholar Delbez:

«the internationalisation of a legal relationship - or of a legal situation, that is to say, of a set
of relationships - means that this relationship is removed from the domestic law which had
hitherto governed it and placed under the aegis of international law, which will henceforth govern
it [...]. There is no principle of separation which would allow the configuration of this reserved
area to be defined in abstract and general terms. There is therefore no difference in nature between
international and domestic matters, and the criterion which allows them to be distinguished is

purely formal».5?

The other aspect that has led to the creation of ‘“heterodirected” constitutions lies in the
“constitutionalisation of international law”. This is a phenomenon that translates the state's desire to

strengthen the integration of international law into its domestic order by recognising its constitutional

48 Paranjape, N. V., Indian Legal and Constitutional History, Central Law Agency, Allahabad, 2015, 111-145.

4 Dupuy, P. M., Droit public, 546.

0 Maziau, N., Le costituzioni internazionalizzate. Aspetti teorici e tentativi di classificazione, in Diritto pubblico
comparato ed europeo, No. 4, 2002, 1399.

%1 Dupuy, P. M., Droit public, 546.

%2 Delbez, L., Le concept d’internationalisation, in Revue Générale de Droit international public, No. 1, 1967, 5-6.
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value.® Put in another way, this mechanism allows the adaptation of the constitutional law of states
to certain principles or values derived from international law. In this way, the “internationalisation of
constitutional law” and the “constitutionalisation of international law” have entailed closer
cooperation between the two legal levels (national and international), if not an actual overlap as in
the case of the exercise of constitutional power. This can be described as the main cause that led to

the creation of heterodirected constitutions, thus answering the first question.

1.3.2. THE LEGITIMACY OF HETERODIRECTED CONSTITUTIONS

The issue of heterodirected constitutions raises the question of the actual legal legitimacy of
charters adopted through an external constitution-making process, as constituent power is exercised
at the international level®* and, as such, far removed from the actual exercise of popular sovereignty.
This situation makes it appropriate to question the conditions under which sovereignty is exercised
and the nature of state power. Indeed, it is generally accepted that sovereignty can be external and
internal: on the one hand, the internal sovereignty held by the people or nation, and on the other,
international sovereignty, which is the state's own capacity to commit itself through an act of
international will, namely to observe only rules to the effectiveness of which the state has expressly
consented or by tacit consent.® In other words, whenever a state concludes a treaty with another state
or an international or supranational organisation, it may limit the conditions under which it can
exercise its internal sovereignty through transfers of competences, but it could not undermine its
international sovereignty without calling into question its existence as a State. Indeed, international

sovereignty is intangible and cannot be limited or expanded in its attributes.® On the other hand, the

53 It should be noted that the incorporation of the content of certain international treaties into the constitutional laws
of a country, by virtue of international obligations, does not necessarily imply the suppression or diminution of the political
independence of the State, which in this way guarantees compliance with international obligations through the form of
constitutional laws under domestic public law. The content of these international treaties is protected in domestic public
law by constitutional rigidity. But these provisions are not the constitutive acts of a people. They do not suppress the
sovereignty of a state and only use the relative concept of constitutional law in the interest of an international obligation
as a technical and formal means to achieve greater validity within the state.

% See Tourard, H., L’internationalisation des constitutions nationales, LGDJ, Paris, 2000, passim; Feldman, N.,
Imposed Constitutionalism, 858 ff.; Palermo, F., Dichiarazione di indipendenza del Kosovo e potere costituente nella
prospettiva della Corte Internazionale di Giustizia: dal pluralismo al formalismo, in Gradoni, L., Milano, E. (eds.), 1/
parere della Corte Internazionale di Giustizia sulla dichiarazione di indipendenza del Kosovo. Un’analisi critica,
CEDAM, Padova, 2011, 179 ff.; Chang, W. C., Yeh, J. R., Internationalization of Constitutional Law, in Rosenfeld, M.,
Sajo, A. (eds.), The Oxford Handbook of Comparative Constitutional Law, Oxford University Press, Oxford, 2012, 1166-
1179; De Wet, E., The Constitutionalization of Public International Law, in Rosenfeld, M., Sajo, A. (eds.), The Oxford
Handbook of Comparative Constitutional Law, Oxford University Press, Oxford, 2012, 1209-1214.

55 Combacau, J., La souvraineté internationale de I’Etat dans la jurisprudence du Conseil constitutionnel frangais, in
Cahiers du Conseil constitutionnel, No. 9, 2000, 113-114.

%6 Burdeau, G., Manuel de droit constitutionnel et institutions politiques, LGDIJ, Paris, 1984, 85.

41



state, by virtue of its sovereignty, can be allowed to limit or transfer some of its internal powers. It is
precisely the characteristic of being sovereign that allows the state to decide to cede part of its internal
sovereignty. For this reason, when the state transfers the exercise of its constituent power to an
international authority - as happens precisely with heterodirected constitutions - the state does not
call into question its international sovereignty, which is intangible, but it modifies «the exercise of its
internal sovereignty»,%” without calling it into doubt. As mentioned above, the decision to cede one's
constituent power to an entity of international law constitutes a prerogative proper to a sovereign
state. For this reason, it can be concluded that the drafting of a heterodirected constitution does not
represent a loss of international sovereignty for the state that adopted it, if anything, it constitutes a
limitation or cession of the state's internal sovereignty.>®

Once the question of the relationship between sovereignty and internationalised constituent
power has been resolved, the question of the democratic legitimacy of heterodirected constitutions
remains. This stems from the fact that the adoption of a constitution by an international body
overshadows the effective participation of the people or other national bodies in the various stages of
drafting the constitutional text. This means that the involvement of local citizens in the constitution-
making process is usually very limited. This situation therefore calls into question the legitimacy,
namely the legal basis, of the constitution. In order to solve this problem, international scholarship
has answered the democratic legitimacy issue by resorting to the «fiction of popular consent»,>
namely by formally stating in constitutional texts that constituent power is exercised on the basis of
the will of the people, which in fact exists only on paper, but not in the reality of the constitution-
making process.®° Indeed, the question of the democratic legitimacy of heterodirected constitutions
finds a solution in the current development of constitutional law in relation to international law. The
idea that a constitution must find its legitimacy solely in the expression of the will of the people
appears to be an «archaic and therefore outdated [...] approach».%! It does not consider the evolution
of international law and constitutional law and their interaction. It overlooks the fact that the
legitimacy of a constitution no longer rests exclusively on the expressed will of the citizens, but can

also, under certain circumstances, be the product of the international community, which «uses the

5 Maziau, N., Le costituzioni internazionalizzate, 1399.

%8 De Vergottini, G., Diritto costituzionale comparato, 247.

% Magziau, N., Le costituzioni internazionalizzate, 1401.

8 The fact that the international constituent continues to consider the reference to the people or nation as necessary or
useful in the process of adopting a constitution is significant of the fact that this document, despite the significant changes
that have taken place in constitutionalism, finds its legitimacy precisely in the expression of that popular will. In Schmitt's
words, it can be said that «a constitution does not rest on a rule whose exactness would be the reason for its validity. It
rests on a political decision emanating from a political being [...]. The constituent power is a political will, i.e. a concrete
political being». On this point see Schmitt, C., Dottrina della costituzione, 204.

61 Maziau, N., Le costituzioni internazionalizzate, 1402.
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resources of international normativity in support of its priorities as expressed in the Charter of the
United Nations, whose universal legitimacy is unquestioned».%? The increasing normativity of
international law, and with it the internationalisation of constitutional law, demonstrates that there
are no instruments of state power that are not susceptible to internationalisation, even constituent

power,53

1.3.3. THE HETERODIRECTED CONSTITUTIONS: CATEGORISING THE CONCEPT THROUGH SOME

HISTORICAL CASES

The “external” process can be divided into three sub-categories.®* Historically, there have
been “heteronomous constitutions”, where the constitutional text is the result of an external
imposition by other states or groups of states. Constitutions resulting from “external constituent
processes” have historically arisen in two well-defined cases: when the state has limited its
sovereignty following defeat in war, or in the case of colonial territories that have recently gained
independence. In both cases, the exercise of constituent power was not only restricted from outside
but was also exercised by other states. In fact, the process of forming a new constitution has its origins
in acts of sovereignty attributable to a state other than the one that adopts the document.

This has historically been the case in wartime defeats such as Japan and Germany. Indeed, the

Japanese constitution® was drafted directly by the US occupation forces. In the case of the Bonn

62 Maziau, N., Le costituzioni internazionalizzate, 1402.

88 Martinico, G., Constitutions, Openness and Comparative Law, in Estudios de Deusto, Vol. 67, No. 1, 2019, 111-
124; Tzevelekos, V, P., Lixinski, L., Towards a Humanized International “Constitution”?, in Leiden Journal of
International Law, Vol. 29, No. 2, 2016, 343-364; Sauders, C., The impact of internationalisation on national
constitutions, in Chen, A. H. Y. (eds.), Constitutionalism in Asia in the Early Twenty-First Century, Cambridge University
Press, Cambridge, 2014, 391-415; Manga Fombad, C., Internationalization of Constitutional Law and Constitutionalism
in Africa, in American Journal of Comparative Law, Vol. 60, No. 2, 2012, 439-473; Tushnet, M., The Inevitable
Globalization of Constitutional Law, in Virginia Journal of International Law, Vol. 49, No. 4, 2009, 985-1006; Schwarts,
H., The Internationalization of Constitutional Law, in Human Rights Brief, Vol. 10, No. 2, 2003, 10-12.

% Two strands of thought can be identified in this categorisation, not very far apart but with variations that are
nonetheless noteworthy. On the one hand, De Vergottini advocates a division between “external processes” and
“internationally driven processes”, which is taken up here. On the other hand, Maziau classifies the experiences of the
internationalisation of constituent power as “internationalisation of derived or instituted constituent power”, whereby the
internal sovereignty of the state is partially limited, since the exercise of constituent power is determined by an
international act to which the state has consented. As historical examples, the author cites the minority treaties of 1919-
1920 in Central and Eastern Europe, the De Gasperi-Gruber agreements of 1946 between Austria and Italy on the status
of Trentino-Alto Adige, and the Good Friday Agreement of 1998 for Northern Ireland. Then there is the
“internationalisation of the original constituent power”, which is subdivided into “partial internationalization” when the
original constituent power is framed by an international authority that monitors compliance with certain principles it has
imposed. Conversely, “full internationalization” occurs when the constitutional text is drafted entirely by an international
authority.

% In the case of Japan, it is possible to speak of a constitution imposed en bloc rather than a set of imposed constitutional
principles, since the country's constitution was drafted almost in its entirety by an American task force, which came to
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Basic Law,%® on the other hand, the Allies who had defeated Germany did not impose the
constitutional text but determined certain choices concerning the form of state and government, which
the German Constituent Assembly had to incorporate into the final text.®’

Subsequently, as the period of decolonisation progressed, and with it the formation of new
States in sub-Saharan Africa and Asia, other types of deeply influenced constitutions appeared on the
legal-publicist scene, where they were not explicitly granted by the legislative acts of states with

colonial possessions.®8 With regard to the constitutions granted by states with colonial possessions

publish the draft of the revised constitution on 17 March 1946, which was then submitted to the Privy Council for
approval, leading to the promulgation of the text by the Emperor on 3 November 1946. The highly dirigiste approach
adopted by the Allied High Command can be explained firstly on a political-military level (the Allied occupation of the
country did not end until 1952), but above all by the fact that, despite the forced modernisation of the second half of the
19th century, the country had never known a period of liberal democracy, but only a monarchy based on the divine right
of the Emperor and on a very strong identity and tradition built up over the centuries. It was therefore clear from the outset
that the only way to constitutionally compensate for such an ‘arid' background, with a view to establishing a liberal-style
democracy, was to artificially transplant a democratic constitution of Western conception from outside. This imposition
was not without its critics, especially after the end of the American occupation (1952), when an intense internal debate
on the drafting of a new constitutional text was launched, but without any tangible results. On the contrary, with the
passage of time, Japan adopted the dictates of the externally imposed constitution to such an extent that reform efforts
were severely curtailed and almost disappeared. De Vergottini, G., Diritto costituzionale comparato, 247-249.

% Following Germany's wartime defeat, the Allies decided with the London Accords what state structure to apply to
the new Germany and what the founding principles of this new society, which was in its 'year zero', should be. The
constitutional journey of the new Germany began with the presentation by the Western powers to the Lédnder-Rat of the
'Frankfurt Documents' in 1948, which summarised the guidelines to be followed in drafting the new constitutional text.
This document did not leave a large margin of autonomy to the German representatives, who met in Bonn in the
Parlamentarischer Rat for the work, who constantly consulted the Allies during the drafting process, resulting in the
completed constitutional text being dismissed in May 1949 and subsequently ratified by the Ldnder, subject to the
approval of the Allied forces. Although popular approval by referendum was originally planned, this did not happen. Even
though the German case is rightly part of the external model of constitutional production, it emerges that the role played
by the deputies of the Parlamentarischer Rat was primary, even if subject to strict constraints; it can be said in this regard
that German constituent power was characterised by a 'mitigated’ external conditioning. The resulting constitutional text,
however, was called Grundgesetz rather than Verfassung, almost as if to imply a certain temporariness, or the presence of
a legitimacy deficit that meant it did not deserve the name of constitution. In this case too, part of German doctrine
objected to a “defect of origin” (Geburtsmakeltheorie) of the German Basic Law, a 'defect' that was certainly reabsorbed
by practice, with the results of the first post-war democratic elections and with the adhesion of civil society to the Treue
zur Verfassung expressed in Article 5 Grundgesetz. See Parodi, G., La Germanie e I’Austria, in Carrozza, P., Di Giovine,
A., Ferrari, G. F. (eds.), Diritto costituzionale comparato. Tomo I, Laterza, Roma, 2014, 149-179; Anzon, A., Lauther, J.,
La legge fondamentale tedesca, Giuffré, Milano, 1997, 18-40; Lanchester, F., Le costituzioni tedesche da Francoforte a
Bonn, Giuffré, Milano, 2009, 108-126; Palermo, F., Woelk J., Germania, il Mulino, Bologna, 11-31; Méllers, C., ‘We are
(afraid of) the people’: Constituent Power in German Constitutionalism, in Loughlin, M., Walker, N. (eds.), The Paradox
of Constitutionalism: Constituent Power and Constitutional Form, Oxford University Press, 2008, 95-96; Ridola, P., Stato
e Costituzione in Germania, Giappichelli, Torino, 2016, 21-41.

87 Brohmer, J., Hill, C., Spitzkatz, M. (eds.), 60 Years German Basic Law: The German Constitution and its Court
Landmark Decisions of the Federal Constitutional Court of Germany in the Area of Fundamental Rights, Konrad
Adenauer Stiftung, Bonn, 2012, 67-99; Kommers, D. P., The Basic Law: A Fifty Year Assessment, in German Law Journal,
Vol. 20, 2019, 571-582; Gluck, C., Japan's Constitution Across Time and Space, in Columbia Journal of Asian Law, Vol.
33,No. 41,2019, 41-63; Maki, J. M., The Japanese Constitutional Style, in Washington Law Review, Vol. 43, No. 5, 1968;
893-929; Boyd, J. P., Reasoning Revision: Is Japan's Constitution Japanese?, in Journal of Asia-Pacific Studies, No. 22,
2014, 47-68.

88 Cooper Davis, P., Post-colonial constitutionalism, in New York University Review of Law and Social Change, Vol.
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over their colonies, some scholars, such as Romano, have denied that one could really speak of the
exercise of constituent power in this case.®® In reality, these types of constitutions are also the result
of significant negotiations between the colonial state and the local political class that is likely to lead
the country from colony to newly independent state. Moreover, it should not be forgotten that once
the State has become independent and has severed its direct links with the motherland, it can always
proceed to revise the constitutional text or even adopt a new one, thus exercising an “internal”
constituent power. Generally speaking, if, on the other hand, an independent State accepts the
constitution “imposed” by the colonial State, this means that it implicitly adopts that constitution,
making it an indigenous constitution and removing any doubt as to its legitimacy. "

A further type of constitution resulting from the “external” exercise of constituent power are
“internationalised constitutions”, which are the result of an international agreement granting a new
constitution to a State. An emblematic case of this is certainly the constitution of Bosnia and
Herzegovina, which will be analysed in the next chapter. In this case, the State is provided with a new
constitution not as a result of the loss or limitation of its sovereignty due to a war defeat, nor as a
result of the attainment of full sovereignty. On the contrary, these internationalised procedures are
adopted in response to major internal changes in a society, such as the outbreak of war or major
political instability. It is precisely the international organisations that intervene, through peacekeeping
or state-building procedures, to calm the internal situation and, in the same way, the international
agreement reached between the conflicting parties also includes a constitutional text that can further
seal the achievement of peace and stability by enshrining certain values to which the formerly

conflicting parties can identify.’!

44, No. 1, 2019, 1-12; Go, J., Modeling the State: Postcolonial Constitutions in Asia and Africa, in Southeast Asian
Studies, Vol. 39, No. 4, 2002, 558-583; Samaddar, R., Colonial Constitutionalism, in Identity, Culture and Politics, Vol.
3, No. 1, 2002, 1-35.

89 Romano, S., L’instaurazione di fatto di un ordinamento costituzionale e la sua legittimazione, in Sandulli, A. (eds.),
Lo Stato moderno e la sua crisi. Saggi costituzionali 1909-1925, Quodlibet, Macerata, 2023, 16-31.

0 Morbidelli, G., Costituzioni e costituzionalismo, 75.

" See Saunders, A., Constitution-Making as a Technique of International Law: Reconsidering the Post-War
Inheritance, in American Journal of International Law, No. 07, 2023, 1-58;Peters, A., Global Constitutionalism, in
Gibbson, M. T. (eds.), The Encyclopedia of Political Thought, John Wiley Published, Hoboken, 2015, 1-4; Turner, C.,
Houghton, R., Constitution Making and Post-Conflict Reconstruction, in Saul, M. Sweeney, J. A. (eds.), International
Law and Post-Conflict Reconstruction Policy, Routledge, London, 2015, 119-140; Ludsin, H., Peacemaking and
Constitution-Drafting: A Dysfunctional Marriage, in University of Pennsylvania Journal of International Law, Vol. 35,
No. 1, 2011, 239-244; Hay, E., International(ized) Constitutions and Peacebuilding, in Leiden Journal of International
Law, Vol.27,No. 1, 2014, 141-168; Gardbaum, S., Human Rights as International Constitutional Rights, in The European
Journal of International Law, Vol. 19, No. 4, 2008, 749-768; Paulus, A. L., The International Legal System as a
Constitution, in Dunoff, J L., Trachtman, J. P. (eds.), Ruling the World? Constitutionalism, International Law and Global
Government, Cambridge University Press, Cambridge, 2009, 69-109; Dann, P., Al-Ali, Z., The Internationalized Pouvoir
Constituant: Constitution-Making Under External Influence in Iraq, Sudan and East Timor, in von Bogdandy, A.,
Wolfrum, R. (eds.), Max Planck Yearbook of United Nations Law, Vol. 10, 2006, 423-463.
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The case of Bosnia and Herzegovina best illustrate that this internationalised constitutional
process does not originate merely in the influence of other states, but precisely in the international
organisations, which today are increasingly involved through international missions in areas affected
by armed conflict and political instability. These interventions aim to contribute to conflict resolution
and social (re)conciliation, to promote state-building and the acquisition of full sovereignty, and to
foster the formation of a unified national consciousness.”> The complex of these operations, usually
referred to as “peacekeeping”, “peacebuilding”, “peace-making”, “state-building”, “nation-building”,
is often flanked by activities, modulated in various ways, of international participation in constitution-
building and constitution-making processes.”® In particular, support for constituent processes - which
for the UN includes all activities directed at both the drafting and revision of constitutional charters -
has by now taken on a central significance in the context of operations to assist constitutional
transitions, the building of democratic institutional arrangements, and the realisation of peace and
security, both internal and international. Suffice it to think, within the United Nations system, of the
interventions deployed by networks, departments and bodies, such as the UN Development
Programme (UNDP), the UN Democracy Fund (UNDEF), the UN Department of Political Affairs,
the UN Constitutional Assistance (UNCA) and the Rule of Law Coordination and Resource Group,
without neglecting the role of the Security Council, the Secretary-General, the High Commissioner
for Human Rights and the Special Representatives sent by the UN to individual territories.” Added
to these bodies are the initiatives of UN member states that have sometimes acted, even militarily,
with the declared aim of putting an end to dictatorships or have intervened to sign peace agreements.
On the other hand, supporting processes of transition and democratic consolidation is not the
exclusive prerogative of the United Nations and its many specialised departments.” In the
international context, in fact, the role of NATO cannot be underestimated, while, in the more
circumscribed European regional dimension, the activities carried out in various capacities, also in

favour of non-European states, by the so-called Venice Commission of the Council of Europe, the

2 Samuels, K., Post-Conflict Peace-Building and Constitutional-Making, in Chicago Journal of International Law,
Vol. 6,2005, 663 {f.; Dann, P., Al-Ali, Z., The Internationalized Pouvoir Constituant: Constitution-making under External
Influence in Iraq, Sudan and East-Timor, in Max Planck Yearbook of United Nations Law, Vol. 10, 2010,1035 ff.; Hay,
E., International(ized) constitutions and Peacebuilding, in Leiden Journal of International Law, Vol. 27, No. 1, 2014, 141
ff.

8 Riegner, M., The Two Faces of the Internazionalized pouvoir constituent, 3; Hay, E., International(ized)
constitutions, 143.

"4 Floridia, G., Il costituzionalismo “a sovranita limitata, 7; Piergigli, V., Diritto costituzionale e diritto internazionale,
4,

S Wolfrum, R., International Administration in Post-Conflict Situation by the United Nations and Other International
Actors, in Max Planck Yearbook of United Nations Law, Vol. 9, 2005, 649 ff.; Jones, G., Dobbins, J., The UN s Record in
Nation Building, in Chicago Journal of International Law, Vol. 6, No. 2, 2005, 703 ff.; Maley, W., Democratic
Governance and Post-Conflict Transitions, in Chicago Journal of International Law, Vol. 6, No. 2, 2005, 683-694.
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Office for Democratic Relations of the OSCE and the European Union are considered. Finally, it is
not uncommon for the states themselves to consult foreign NGOs and experts when adopting or
amending constitutional texts. For around a quarter of a century, therefore, external forms of
involvement - admittedly rather heterogeneous - in constitution-making processes have been taking
place at all latitudes and in the most diverse geo-political contexts.”® These interventions by the
international community in constituent processes do not seem to be diminishing, so much so that the
United Nations itself has felt the need in recent years to draw up some strategic guidelines in order to
minimise the risks of improvised or ill-conceived operations in the future and to try to make the most
of best practices based on successful experiences.””

Finally, the third category of constitutions adopted through an ‘“external” constitutional
process is the actually very broad and difficult to identify category of “internationally conditional
constitutions”.”® This type of constitution is characterised by the fact that the subjects within the State
who exercise constituent power remain formally fully autonomous in adopting a new constitution. In
substance, however, their activity is subject to constraints imposed by international or supranational
law. In reality, these international constraints are not explicitly imposed, but it is the constituents
themselves who, in exercising their constituent power, prefer to adhere to certain specific values in
order to subsequently favour their own entry into supranational or international organisations.” A
typical case of internationally conditioned constitutions occurred historically after the fall of the “Iron
Curtain”, when most of the Central and Eastern European countries, previously under Soviet
influence, expressed their willingness to join the Council of Europe, but their accession was made
conditional on the adoption of constitutional reforms guaranteeing the protection of fundamental

rights and political freedoms.® Similarly, the countries that joined the European Union in the great

76 Sripati, V., UN Constitutional Assistence Projects in Comprehensive Peace Missions: An Inventory 1989-2011, in
International Peacekeeping, Vol. 19, No. 1, 2012, 93.

" Lollini, A., Costituzionalismo e giustizia di transizione. Il ruolo costituente della Commissione sudafricana verita
e riconciliazione, il Mulino, Bologna, 2005, 12 ff.

8 Morbidelli, G., Costituzioni e costituzionalismo, 75.

9 See Peters, A., International Organizations as Constitution-Shapers: Lawful but Sometimes Illegitimate, and Often
Futile, in The Rule of Law in Transnational Context, Vol. 8, 2023, 61-106; ID., Constitutional Theories of International
Organisations.: Beyond the West, in Chinese Journal of International Law, Vol. 20, No. 4, 2021, 649-698; Katz Cogan, J.,
Representation and Power in International Organization: The Operational Constitution and Its Critics, in The American
Journal of International Law, Vol. 103, No. 2, 2009, 209-263; Panke, D., Hohlstein, F., Polat, G. (eds.), The constitutions
of international organisations: How institutional design seeks to foster diplomatic deliberation, Cambridge University
Press, Cambridge, 2019, 21-34; Wiebusch, M., The role of regional organizations in the protection of constitutionalism,
in Institute for Democracy and Electoral Assistance, No. 17,2016, 1-62; Bockenforde, M., Hedling, N., Wahiu, W. (eds.),
A Practical Guide to Constitution Building, International Institute for Democracy and Electoral Assistance, Stockholm,
2011.

8 However, within the existing legal systems and in view of the globalisation of law and its institutions, even the
exercise of constituent power in international law and, above all, in supranational law, as can be seen in the case of the
European Union, is subject to constraints of an objective nature. One thinks, for example, of the role played by
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enlargement of 2004 had previously made some, if not all, changes to their constitutional texts in

order to comply with the European standards required by the so-called Copenhagen criteria.?!

1.4. THE PECULIAR CONSTITUTION OF EUROPEAN UNION

As regards the constitutional profile of the European Union, the ambitious project of adopting
a European Constitution has its roots in the famous Ventotene Manifesto, drafted in 1941 by Altiero
Spinelli, Ernesto Rossi, and Eugenio Colorni. However, it was only with the major changes in the
institutional architecture of the European Economic Community at the turn of the 1980s and 1990s
that the need for a European Constitution became increasingly urgent. As early as the 1990s, the
European Parliament had repeatedly reiterated the need to provide the Union with a democratic
Constitution. Particularly at the beginning of the new millennium, a major debate on institutional
reform was seen as indispensable and not to be postponed, not least in the light of the treaty changes
that had taken place over the previous decade. In a famous speech at Humboldt University in May
2000, the then German Foreign Minister, Joschka Fischer, stated that the solution to the problem of
democracy and the substantial reorganisation of competences both horizontally - namely between the
European institutions - and vertically - i.e. between Europe and Member States - could only be
achieved through a constitutional re-founding of Europe. This means realising the project of a
European constitution, the core of which must be the enshrinement of fundamental rights, human and
civil rights, a balanced distribution of powers between the European institutions and a precise

demarcation between the European and national levels.®?

transcendent principles of natural law, such as human rights, or compliance with certain criteria for accession to the
European Union, and the role of international treaties on civil and political rights. Thus, it can be said that even today,
“internal” constitutive processes are still subject to certain constraints stemming from the existence of commonly accepted
values and principles, at least within so-called Western legal systems. See Pinelli, C., Conditionality and Enlargement in
Light of EU Constitutional Development, in European Law Journal, Vol. 10, No. 3, 2004, 354-356; Zhou, M.,
Comparative Analysis of Contemporary Constitutional Procedure, in Case Western Reserve Journal of International Law,
Vol. 30, No. 1, 1998, 149-250; Grimm, D., Constitutionalism: past, present, future, in Nomos,No. 1,2018, 1-13; Loughlin,
M., The Contemporary Crisis of Constitutional Democracy, in Oxford Journal of Legal Studies, Vol. 39, No. 2, 2019,
435-454; Horsley, T., Constitutional functions and institutional responsibility: a functional analysis of the UK
constitution, in Legal Studies, Vol. 42, 2022, 99-119; Duke, G., Can the people exercise constituent power?, in ICON-S,
Vol. 21, No. 3, 798-825; Kumm, M., Constituent power, cosmopolitan constitutionalism, and post-positivist law, in I[CON-
S, Vol. 14, No. 3, 697-711; Coloén-Rios, J. 1., The Legitimacy of the Juridical: Constituent Power, Democracy, and the
Limits of Constitutional Reform, in Osgoode Hall Law Journal, Vol. 48, 2010, 199- 209.
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82 Speech by Joschka Fischer on the ultimate objective of European integration (Berlin, 12 May 2000). See also the
consideration of Grimm, D., Una costituzione per I’Europa?, in Zagrebelsky, G., Portinaro, P. P., Luther, J. (eds.), /I futuro
della costituzione, Einaudi, Torino, 1997, 339-342.
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The prospect of a European constitution, relaunched by Fischer, thus helped to revive the
debate on the subject and was also supported by the President of the French Republic, Jacques Chirac,
and by the President of the Italian Republic, Carlo Azeglio Ciampi, who on several occasions spoke
out in favour of a European constitutional text. The Laeken Declaration, renowned for its significance,
was adopted by the European Council in December 2001, after Declaration No. 23 appended to the
Treaty of Nice. This declaration underscored the opportune moment for the development of a
European constitution.® It sanctioned the need to redefine the Union's foundations with a view to the
next Intergovernmental Conference, but abandoned «the traditional procedures for amending the
Treaties» and called for «an in-depth debate among national parliamentarians and public opinion
(political and economic circles, universities, civil society) on the shape of the “Great Union” after
enlargement».8* At Laeken, it was decided to convene a Convention on the future of Europe to provide
the Union with a constitutional text.

The Convention began its work in February 2002 and concluded on 18 July 2003, submitting
a draft Constitutional Treaty to the European Council.8 After heated debates, the text of the Treaty
establishing a Constitution for Europe, approved by the Brussels European Council in June 2004,
was solemnly signed by the 25 Heads of State and Government in Rome on 29 October 2004. The
Constitutional Treaty consisted of 448 articles and was divided into four parts.® In particular, the
preamble recalled Europe's cultural, religious, and humanist heritage, which had given rise to the
universal values of inviolable and inalienable human rights, freedom, democracy, equality and the
rule of law. Here, too, a bridge is being built between the origins of the integration project, recalling
the painful experiences which inspired the proponents of the economic communities, and the

objectives which the Union continues to pursue to advance along the path of civilisation, progress

8 Laeken Declaration on the future of the European Union (15 December 2001); Treaty of Nice amending the Treaty
on European Union, the Treaties establishing the European Communities and cerfa in related acts - Declarations Adopted
By The Conference - Declaration on the future of the Union.

8 Oppermann, T., Il processo costituzionale europeo dopo Nizza, in Rivista trimestrale di diritto pubblico, No. 2,
2003, 358.

8 The Convention had 105 members, including 3 members of the Presidency, 28 government representatives, 56
representatives of national parliaments, 16 members of the European Parliament, 2 members of the Commission and 12
observers from the Committee of the Regions, the Economic and Social Committee and the social partners. The process
followed by the Assembly consisted of three stages: Listening to the political world and civil society, responding to the
questions posed by the European Council, and drafting a proposal of a constitutional nature. Although the method of
drafting is clearly unprecedented compared with previous IGCs, the draft treaty remains a comprehensive revision of its
predecessors, and the pouvoir constituant remains with the Member States as the “Masters of the Treaties”. See Ziller, J.,
1 concetti costituzionali nella nuova Costituzione per l’Europa, in Quaderni costituzionali, No. 1, 2005, 76.

8 The first defined the values, institutions, and competences of the European Union; the second incorporated, with
limited amendments, the Charter of Fundamental Rights of the European Union; the third was a synthesis of the previous
treaties and regulated in detail the policies, subjects and functioning of the Union; the last part contained the general and
final provisions.
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and prosperity for the benefit of all its inhabitants, including the weakest and neediest. It stated that
the Europe that is being built is a Europe that wants to remain a continent open to culture, knowledge
and social progress, that wants to deepen the democratic and transparent character of public life and
that wants to work for peace, justice and solidarity in the world. The oxymoronic motto “Unity in
Diversity” is quoted as if to sum up the attempt, which the Constitutional Treaty does not deny, to
build a common political horizon while respecting different national histories and identities.

The European Constitution immediately emerged as an original document, as a result of a
constituent process that defies the usual classifications, as is clear from its very name. It brings
together two terms that are clearly contradictory: Treaty and Constitution, which, according to the
constitutional doctrine of the last two centuries, can hardly be considered comparable. Dieter Grimm
himself, who opposed a European constitution, stated that «constitutions give States their legal basis.
International institutions, on the other hand, have their legal basis in international treaties. This is
what was said in the past. But with the European Union, this distinction seems to be disappearing».8’
This is intended to undermine the line of thought that sees in the Constitution the expression of a
unified and self-conscious political community that wants to shape a state organisation of public
powers, and in the treaty the typical instrument of cooperation between sovereign states to achieve
common goals within the framework of international law. Indeed, the adoption of a constitutional text
normally and unambiguously marks the birth of a genuine political community.

However, as is well known, history has taken a different course from that predicted by
Europe's founding fathers. The European Constitutional Treaty was lost in the «dangerous sea»® of
ratifications by the Member States. As soon as they were asked about the European Constitution in
referendums, the citizens of some Member States, who had supported the integration process from
the outset and had played a decisive role in the drafting of the Constitutional Treaty (France in
particular), spoke out against it. On 29 May 2005, 54.7 per cent of French voters said “no” to the
Constitutional Treaty, compared to 45.3 per cent in favour. This was followed a few days later by the
Dutch voters (with a majority of 61.6%), certainly not without the influence of the French “no” vote.
Thus, after two years of uncertainty, the European Council of 21 and 22 June 2007 declared that «the
constitutional project, which consisted in repealing all the existing treaties and replacing them with a

single text called “Constitution”, is abandoned».®°

8 Grimm, D., Una costituzione per I’Europa?, 339.

8 Cartabia, M., Ispirata alla volonta dei cittadini degli Stati d’Europa, in Quaderni costituzionali, No. 1, 2005, 9.

8 The Brussels European Council - 21 and 22 June 2007. See Walker, N., The Burden of the European Constitution,
in Edinburgh School of Law Research Paper, No. 20, 2022, 1-12; Martinico, C., From the Constitution for Europe to the
Reform Treaty: a literature survey on European Constitutional Law, in Perspective on Federalism, Vol. 1, No. 1, 2009,
13-40; Kirley-Tallon, E., The Treaty Establishing a Constitution for Europe: Stalled Ratification and the Difficulty of the
European Union in Connecting to its Citizens, in Journal of Political Science, Vol. 35, No. 1, 2007, 95-126; De Burca,
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Although forced to come to terms with the failure of the European Constitution and the
adoption of the less ambitious Lisbon Treaty, the current of thought in favour of the existence of a
European Constitution, which also finds support in the case law of the Court of Justice of the
European Union, holds that the European Union already has its own constitution in the substantive
sense. In this respect, it is worth noting the statements made by the Court of Justice in the Les Verts
judgment (and repeated in other subsequent judgments, as will be seen in the following chapters), in
which it affirmed that «the European Economic Community is a Community based on the rule of law,
in the sense that neither the States which are members of it nor its institutions are exempt from control
of the conformity of their acts with the fundamental constitutional charter constituted by the
Treaty».%

In the European context, however, the debate on the existence or non-existence of a
Constitution for the European Union is extremely articulate and still lively. Therefore, only some of
the majority theories on this issue will be reviewed here to better frame the context in which the
identity of the European Union will then be sought.

Certainly, when approaching the subject of the European constitutional debate, it is inevitable
to start from the positions taken by two German scholars at the end of the 1990s. According to the
Grimm’s opinion, a European constitution cannot exist because there is no European people; on the
other hand, Habermas argues that the European Union needs a constitution «in order to revive its
ideal breath».%* A third position, mainly represented by Joseph Weiler, claims - in terms not dissimilar
to those used by the Court of Justice - that the European Union already has its own peculiar unwritten
constitution, which would risk being “distorted” by the writing of a constitutional charter.®? In any
case, Weiler's theory is conditioned by an overall positive assessment of the European integration
process. It is the scholar's conviction that European constitutional federalism constitutes something
original, a challenge to the post-Westphalian conceptual tradition. From this perspective, the idea of
formalising the “peculiar European Constitution” risks leading to a sclerosis of the best that the
integration process has produced; the obsessive search for an “ultimate authority” at the supranational
level, according to a demand that can be attributed to a school of thought that combines Kelsen and

Schmitt, diverts attention, according to Weiler, from the only true Grundnorm of Union law, namely

G., The Drafting of a Constitution for the European Union: Europe's Madisonian Moment or a Moment of Madness?, in
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«constitutional tolerance».®® In this sense, the complexity of the institutional design, the distinction
between political legitimacy and normative force, and the respect for pluralism constitute the
European Sonderweg, which must be protected against nationalist temptations. While the Union's
institutional architecture is certainly open to correction and modification, for example regarding the
democratic participation of European citizens, there is no need to rewrite a constitution that has been
in existence for decades.®*

Among the various positions on the subject, it is worth mentioning that of Haberele, who reads
the idea of the constitution as a “stage of culture”. In his reconstruction, the constitution is nourished
by the cultural dimension and is indeed «an expression of a state of cultural development, a means
for the manifestation of the culture of a people, a mirror of its cultural heritage and the foundation of
its hopes».% A study of constitutional institutions limited to the legal dimension, but also understood
as a process of social integration, is therefore misleading. Applied to the European Union, cultural
studies emphasises the constitutionality of the supranational order and, at the same time, the
«relativisation of nation-state constitutions into partial constitutions».% Although Haberle is aware
of the limits of the process of constitutionalisation of the Union, he believes that the existence of a
common European legal culture is the decisive element, and that Europe is therefore an example of a
“constitutional community” which, on a conceptual level, derives from this culture - however
powerful the economy has been as a driving force for integration. It is therefore necessary to free the
concept of the constitution «from its - very German - focus on the State» and to open it up to regional,
transnational, and international communities as a further step «on the way to the universal study of
the constitution».’

Among the theories that have been developed to explain the peculiar constitutional set-up of
the European Union, the theory of multilevel constitutionalism occupies a special place, which not
only recognises the sui generis nature of the supranational order that has emerged in Europe, but also

proposes to conceptualise the process of European integration in constitutional terms.®® In particular,
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% Héberle, P., Dallo Stato nazionale all’Unione europea: evoluzioni dello Stato costituzionale. Il Grundgesetz come
Costituzione parziale nel contesto della Unione europea. aspetti di un problema, in Diritto pubblico comparato ed
europea, No. 1, 2002, 460.

9 Hiberle, P., Il costituzionalismo come progetto della scienza, in Nomos. Le attualita nel diritto, No. 1, 2018, 3.

9 The counterbalance to the theory of Multilevel Constitutionalism is the idea of Verfassungsverbund, coined by the
Federal Constitutional Court in relation to the Maastricht Treaty (BVerfGE 89), which marked an important turning point
in the debate on the European integration process. Leaving aside the case that gave rise to it, the Karlsruhe Court
essentially accepted the applicant’s arguments, which were aimed at safeguarding the essential core of the democratic
principle in the face of an “uncontrolled” expansion of the competences of the European Union to be established. In fact,
the Maastricht judgement allowed the Bundesverfassungsgericht to describe its conception of the European order in a
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it seeks to explain how the emergence in the European context of a constitutional nature, can be
reconciled with the undeniable persistence of national constitutional orders.®® Absolutely central to
this theory is the identification of a foundation of a democratic nature at the basis of European public
power: an assertion linked to a “contractualist” conception of law. Although certain aspects of the
multilevel constitutionalism outlined in the years immediately following the adoption of the
Maastricht Treaty have undergone variations, corrections or adaptations in the light of the
amendments to the Treaties, the adoption of the Nice Charter and the entry into force of the Lisbon
Treaty, the essential core of the same has remained virtually unchanged; indeed, it is believed that the
Lisbon innovations have confirmed a substantial continuity with the theoretical approach proposed
by the proponents of multilevel constitutionalism.

The answer of the doctrine of multilevel constitutionalism to the question of the existence and,
therefore, the nature of the European Union Constitution lies in the search for a “sufficiently
homogeneous basis” in the tradition of Western constitutionalism in order to enucleate a concept of
constitution that, once detached from the idea of the state, can accommodate different forms of
political organisation, both supra-state and sub-state.!® In this way, the theory of multilevel
constitutionalism does not seek to define the essential elements of the fundamental order of the state,
but rather to ground the legitimacy of public power on the basis of a “social contract” between
individuals in a defined territory.1% In fact, Pernice's theory of democratic constitutionalism embraces

a “post-national” conception of the constitution, according to which national and supranational

comprehensive argumentation and to point out its limits and deficits, especially regarding democratic legitimacy. At the
heart of the Court's reasoning is the valorisation of Article 38 of the Basic Law, which is devoted to the right to vote. The
latter is understood not in its purely formal aspect, but as the possibility of authentically influencing the substantive
political decisions of representative bodies at the national level. For the Federal Constitutional Court, safeguarding the
powers of the Bundestag, possibly even against a deprivation of the substantive powers which it has accepted, is an
inescapable means of protecting also and above all the democratic principle embodied in the expression of the will of the
people through the right to vote. Not only does this imply the establishment of an insurmountable limit to the transfer of
sovereign powers to supranational or international organisations; what is decisive, according to the Court, is that the
popular legitimation of fundamental political choices is guaranteed even within supranational structures. The judges also
emphasise that the competences of the European Union are peremptory competences by virtue of that cornerstone of
supranational law, the principle of attribution: it is not a federal state, but an association or union of states
(Staatenverbund). If the competences are peremptorily enumerated, it is not possible to argue that the competences belong
to the European Union; nor is it permissible to extend its competences by interpretation; a strict application of the principle
of subsidiarity is required, the Court continues; finally, any automatism is excluded, both in the implementation of
Economic and Monetary Union and in the further extension of European competences in general, for which in any case
an amendment of the Treaties is required.

% Scarlatti, P., Costituzionalismo multilivello e questione democratica nell’Europa del dopo-Lisbona, in Rivista AIC,
No. 1,2012, 4 ff.

10 Mayer, F.C., Wendele, M., Multilevel Constitutionalism and Constitutional Pluralism, in Avbelj, M., Komarek, J.
(eds.), Constitutional pluralism in the European Union and beyond, Hart Publishing, Oxford, 2012, 129.

101 pernice, 1., Mayer, F. C., La Costituzione integrata dell’Europa, in Zagrebelsky, G. (eds.), Diritti e Costituzione
nell’Unione europea, Laterza, Roma, 2003, 45 ff.
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institutions, complementary to each other, are the inescapable tools for meeting the challenges of the
globalised world. Thus, the constitutions of the European Union and of the Member States form the
«elements of a single, composite or integrated constitutional system»9? or, more simply, together
they constitute the European constitution. The two levels of public authority «influence each other,
involving individual citizens or subjects of law themselves in several dimensions».1% The
Constitution of the European Union, according to this theory, is therefore not a static text, as the
official result of a constituent act set in time and subsequently subject only to more or less limited
changes and developments of an eminently interpretative nature, as in classical constitutional theory;
rather, there is a «permanent constituent process».1% Thus, the European Constitution is a work in
progress, subject to treaty revisions, dynamic interactions between jurisdictions, and the evolving
interpretation of European norms in the jurisprudential dialogue between the Court of Justice, national
constitutional courts, and ordinary courts.

Leaving aside the different and often conflicting theories on the Constitution of the European
Union, there is one aspect on which there is consistent agreement, namely the existence of a slow but
progressive “constitutionalisation” of the European Union order. In other words, the Court of Justice,
through its activism, «has sought to “constitutionalise” the Treaty, namely, to design a constitutional
framework for [...] Europe».1% In fact, this constitutional framework that the Court of Justice has
drawn up in relation to the Union's order can be summarised in four “cardinal points” that have been
historically reaffirmed and then developed within the Community order.

The first point established by the European judges was the principle of “direct effect”,
introduced in 1963 by the famous Van Gend en Loos judgment - a standpoint subsequently confirmed
by the Costa v. ENEL (1964) and Liitticke (1965)'% judgments - according to which the content of
the Treaties not only produces effects in respect of the Member States and the Community
institutions, but also confers rights on the citizens of the Member States themselves.’®” Thus,

Community legal norms which are sufficiently clear and detailed and which do not need to be

192 Pernice, 1., Mayer, F. C., La Costituzione integrata dell’Europa, 49.

103 bidem.

104 Ry, 50.

105 Mancini, G. F., Democrazia e costituzionalismo nell’Unione europea, il Mulino, Bologna, 2004, 40-41.

16 ECJ, NV Algemene Transporten Expeditie Onderneming van Gend & Loos v Netherlands Inland Revenue
Administration, C-26/62, 5 February 1963; ECJ, Flaminio Costa v E.N.E.L., C-6/64, 15 July 1964; ECJ, Alfons Liitticke
GmbH v Commission of the European Communities, C-4/69, 28 April 1971.

107 The reason for this decision can be explained in terms of the desire to ensure respect for the principle of legality.
The Court wanted to ensure that no Member State could plead its failure to comply with European law in such a way as
to frustrate the legitimate expectations of EU citizens.
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transposed by subsequent and further implementing measures by the States are to be regarded as
equivalent to national legislation and are therefore directly applicable.1%

The second cornerstone in the process of “constitutionalising” the European Union is the
primacy of EU law over national law. This principle is a real peculiarity in the context of international
treaties. The Court of Justice intervened to make the law of the European Union more akin to a federal
order than to an international order with the Costa v. ENEL judgment, in which the judges declared
that, by creating a Community for an indefinite period, endowed with its own organs, personality and
effective powers resulting from a limitation of competences or a transfer of powers from the States
to the Community, the States limited their sovereign powers and thus created a body of law binding
on their citizens and on themselves.'% This decision of the Court of Justice meant that in the event of
an antinomy between Community law and the law of the Member States, the antinomy was resolved
in favour of the former.

The third “cardinal point” defining the nature of the “constitutionalisation” of the European
Union was the principle of “implied powers”. In fact, the Court of Justice, starting with the
Commission v. Council decision of 1971, had established the principle that where the Community is
endowed with internal competence, this must implicitly include an external power to conclude
treaties, capable of binding not only the Community itself but also the Member States. 1

The fourth and last cornerstone of the European Union's constitutional system is the
recognition of the principles of fundamental rights. In fact, the founding Treaties of the Communities
did not contain a section on the protection of rights and freedoms. However, since the 1969 judgment
in Erich Stauder v. Stadt Ulm, Sizialamt, the Court of Justice has established the principle that the
constitutional traditions common to the Member States!!! and the international human rights
conventions to which they are parties constitute parameters for the judicial review of Community
measures.!?

Even if - as this brief reconstruction has shown - there is no doctrinal consensus on the

existence or non-existence of a constitution for the European Union, it is difficult to deny the

108 With regard to this first consideration, it should be noted that the Court of Justice took a further step in its judgment
in Yvonne Van Duyn v. Home Office, in which it gave direct effect to the provisions of directives which had not been
transposed into the domestic law of the Member States within the prescribed period, although the requirements of the Van
Gend en Loos judgment remained in force. See ECJ, Yvonne Van Duyn v. Home Office, C-41/74, 4 December 1974.

199 ECJ, Flaminio Costa v E.N.E.L., C-6/64, 15 July 1964.

Y0 ECJ, Commission of the European Communities v Council of the European Communities, C-22/70, 31 March 1971.

111 The common constitutional heritage can be defined as the set of constitutional traditions of Western Europe and is
identified with a set of principles and values established in liberal constitutionalism, such as the democratic principle,
individual liberty, cultural and political traditions and the rule of law.

Y2 BCJ, Erich Stauder v City of Ulm - Sozialamt, C-29/69, 12 November 1969. Aa a general principles of Community
law.
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existence of a slow and steady process of “constitutionalisation” which,!® as it has developed, has
given this order an increasingly constitutional dimension and, indirectly, less and less resemblance to
the international treaties from which it derives.!4

In conclusion, this section has attempted to reconstruct, albeit briefly and without claiming to
be exhaustive, the main features of the contexts that led to the adoption of the respective constitutions
of Bosnia and Herzegovina and the European Union. Indeed, this generative moment of the
Constitution has an important impact on the choices made by the constituents in drafting the text.
Indeed, as will become clearer in the following pages, the identity of a constitutional text may already
be fully or partially fixed at the moment of constitution-making, namely when the principles and
values on which a constitutional order is to be built are formalised. On the other hand, in the case of
constitutional texts that have been adopted under significant external constraints or influences, it is
also possible to trace the elements of the constitutional text's identity. In fact, very often - and this
will become clearer in the analysis of the Bosnian and Herzegovinian case study - heterodirected
constitutional processes are based on general values and principles of liberal constitutionalism, such
as those of the protection of fundamental rights and freedoms, precisely in order to create a widely
shared substratum of values and, therefore, suitable for the reconstruction and re-founding not only
of a democratic and pluralist system, but also of the society to which this system is to be applied. In
this regard, the manner in which constituent power is exercised becomes a key point of reflection:
whether it is exercised “within” or “outside” the specific constitutional framework, or whether it
evolves through a gradual process of “constitutionalisation”. Understanding the development of a
constitutional identity at a particular time and in a particular way requires examination through

historical, sociological, and legal lenses in order to identify the guiding principles that shaped it.

113 See Bast, J., The Constitutional Treaty as a Reflexive Constitution, in German Law Journal, Vol. 6, No. 1, 2005,
1433-1452; Brunkhorst, H., 4 Polity without a State? European Constitutionalism between Evolution and Revolution, in
Eriksen, E. O., Fossum, J. E., Menéndez, A. J. (eds.), Developing a Constitution for Europe, Routledge, London, 2004,
90-108; Peters, A., The Constitutionalisation of the European Union — Without the Constitutional Treaty, in Riekmann,
S. P., Wessels, W. (eds.), The Making of a European Constitution Dynamics and Limits of the Convention Experience.
Dynamics and Limits of the Convention Experiences, VS Verlag, Wiesbaden, 2006, 35-67.

14 See Grimm, D., Una costituzione per I’Europa?, in Zagrebelsky, G., Portinaro, P. P., Luther, J. (eds.), I/ futuro della
costituzione, Einaudi, Torino, 1997, 339-367; Habermas, J., Una costituzione per I’Europa. Osservazioni su Dieter
Grimm, in Zagrebelsky, G., Portinaro, P. P., Luther, J. (eds.), I/ futuro della costituzione, Einaudi, Torino, 1997, 369-375;
Fioravanti, M., Un ibrido fra trattato e costituzione, in Paciotti, E. (eds.), La costituzione europea. Luci e ombre, Meltemi,
Sesto San Giovanni, 2004, 17 ff.; Pasquinucci, D., Pensare l'inedito: una Costituzione per [’'Unione europea, in
Contemporaneo, Vol. 5, No. 3, 2002, 601-607. Critically, see: Grimm, D., Trattato o Costituzione?, in Quaderni
costituzionali, No. 1, 2004, 163-165.
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1.5. THE DYNAMICS OF CONSTITUTIONS

The previous section was devoted to the generative moment of the constitution and the
characteristics that result from the exercise of constituent power. This section is devoted to exploring
what might be called the dynamics of a constitutional text, focusing on those aspects related to the
practical functioning and application of the constitution. On the one hand, the constitution has the
intrinsic characteristic of stability, since it is adopted through the exercise of constituent power to
regulate the activities of the State, of the citizens and the relations between them for the present and
the future. On the other hand, although the element of stability of the constitution - as a superior
source that lays down the rules of a state - remains fundamental, it is possible to affirm that the
constitutional text can be subject to revision or change. Moreover, the elasticity of the constitutional
text can also make its evolutionary interpretations possible. It is precisely the element of changeability
that, for reasons that will be explained below, constitutes an antithetical moment to the adoption of a
constitution, but also a very important element of analysis for reconstructing the identity of a
constitution. Indeed, in the pages of this section, an attempt will be made to outline, in general terms,
the characteristics that distinguish constitutional revision processes and the limits that they may
encounter. Moreover, in the context of the dynamics that affect a constitution and that can be
significant for an analysis of identity, the moments of crisis and rupture of the constitutional text are
also dense with meaning. Insofar as the discipline of constitutional emergency can contribute to the
reconstruction of identity by fixing its structural and inviolable elements. This assertion can also be
applied to the procedures for protecting the constitutional text. Indeed, it is precisely through the
protection offered to the constitutional text by constitutional jurisprudence, or even through the right
of resistance, that the elements that define the essence of a constitutional order can be identified. For
these reasons, the following section will attempt to identify briefly, within the dynamics of the
constitution, the elements that will then be used in detail to identify and reconstruct the constitutional
identity of the two case studies proposed in chapters two and three of this work.

With regard to the constitutional review process, it must be said that it differs from the
adoption of a new constitution in that the core of values and principles on which the constitution is
based should potentially remain unchanged.'*® In other words, when a constitutional revision
procedure is adopted, there is no exercise of constituent power, but rather a power that remains within
the limits of the constituted powers, namely enshrined in the constitution itself. If, on the other hand,
the changes to the constitutional text go so far as to affect the fundamental institutions, then formally

there is a revision procedure, but in substance there is a “covert” exercise of constituent power and a

115 De Vergottini, G., Diritto costituzionale comparato, 288-289.
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new constitution is put in place which is in a discontinuous relationship with the previous one, which
precisely ceases to be effective.1® This characteristic of the revision process suggests that there is an
unchangeable core in every constitution which determinate its essence, its foundation. It is precisely
because of this fact that it is possible to understand that, in the identification of constitutional identity,
an important aspect is covered precisely by the analysis of the procedures and, above all, the limits
of the revision of the constitutional text. Indeed, from these two elements it is possible to trace the
axiological core that the constituents wished to imprint on the constitution and, by extension, the
principles and values that define the identity of the constitutional text, insofar as they are
unchangeable.t’

To begin with the description of the various constitutional revision procedures most common
today, it must first be said that a revision procedure can only exist in relation to rigid constitutions,
since they require a special, aggravated procedure to be amended.'® The procedure for revising a
constitutional text can be adopted by different bodies, even within the same constitution. In fact, if
we want to summarise the main constitutional revision procedures, they can be classified as those
entrusted to a specially convened assembly, which has the exclusive task of managing this

procedure.tt®

116 See Barile, P., La Costituzione come norma giuridica. Profilo sistematico, Barbera Editore, Firenze, 1951, 21 ff;
de Vergottini, G., Referendum e revisione costituzionale: una analisi comparativa, in Scritti in onore di Alberto Predieri,
Vol. II, Giuffre, Milano, 1996, 749-806; Dogliani, M., Potere costituente e revisione costituzionale, in Quaderni
costituzionali, 1995, No. 1, 76 ff.; Dogliani, M., Bin, R., Martinez Dalmau, R., Il potere costituente, Editoriale scientifica,
Napoli, 34-55; Calamo Specchia, M., La costituzione tra potere costituente e mutamenti costituzionali, in Rivista AIC,
No. 1, 2020, 266-295; Bockeforde, M., Constitutional Amendment Procedures, International Institute for Democracy and
Electoral Assistence (IDEA), Stockholm, 2017, 6-21; Barile, P., De Siervo, U., Revisione della Costituzione, in Novissimo
digesto italiano, Vol. XV, Torino, 198, 777 ft; Barak., A., Unconstitutional Constitutional Amendments, in Israel Law
Review, Vol. 44, No. 3, 2011, 321-341; Albert, R., The Theory and Doctrine of Unconstitutional Constitutional
Amendment in Canada, in Queen’s Law Journal, Vol. 41, No. 1, 2015, 143-206.

117 QOliver, D., Fusaro, C. (eds.), How Constitutions Change. A Comparative Study, Oxford University Press, Oxford,
2011, 114-133; Ferioli, E., I procedimenti di revisione costituzionale, Dupress, Bologna, 2008, 301-314.
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The Challenge for Courts in a Moderately Rigid Constitution, in Melbourne University Law Review, Vol. 44, No. 3, 2021,
1043-1076; Pasquino, P., Flexible and Rigid Constitutions. A Post-Kelsenian Typology of Constitutional Systems, in
Lopez-Guerra, C., Maskivker, J. (eds.), Rationality, Democracy and Justice. The Legacy of Jon Elster, Cambridge
University Press, Cambridge, 2015, 85-96; Benz, A., Balancing Rigidity and Flexibility: Constitutional Dynamics in
Federal Systems, in West European Politics, Vol. 36, No. 4, 2013, 726-749; Palermo, F. (eds.), La “manutenzione”
costituzionale, CEDAM, Padova, 2007, 323-344; Bryce, J., Costituzioni flessibili e rigide, Giuffr¢, Milano, 1998, 6-112;
A., Potere costituente, rigidita costituzionale, autovincoli legislativi, CEDAM, Padova, 1997, 166-189.
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In most countries, the revision procedure is carried out by the ordinary legislative assembly,
with the parliament itself exercising the power of revision.*2 However, there are many variations on
parliamentary approval. For example, some jurisdictions provide for two votes in the assembly at
different times to confirm the existence of a real will to amend. Or there may be a procedure whereby
the revision initiative phase is initiated by the Parliament, followed by the dissolution of the same
Assembly to allow the newly elected Assembly to initiate and complete the amendment adoption
phase.*?! Another element that can be included in the constitutional revision procedure managed by
the Parliamentary Assembly is the provision for an approval referendum for the adoption of
amendments, which in some legal systems may be possible on the basis of the majority obtained in
Parliament, as is the case in the Italian legal order,*? or is always necessary regardless of the majority
obtained. Federal legal systems, instead, often provide for the adoption of constitutional amendments
with the participation of the federal units that make up the State. This is the case, for example, in the
United States, Germany, Austria and Switzerland, where a revision procedure cannot take place
without the direct or indirect involvement of the federal units.'?® To conclude this examination of
review procedures, in some cases they may be mixed, namely they may provide for several procedures

at the same time or alternatively.'?*
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No. 3, 2021, 427-446; Albi, A., The Central and Eastern European Constitutional Amendment Process in light of the
Post-Maastricht Conceptual Discourse: Estonia and Baltic States, in European Public Law, Vol. 7, No. 3, 2001, 433—
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Institute for European Policy Studies, No. 2,2014, 1-12; De Witte, B., Treaty Revision Procedures after Lisbon, in Biondi,
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Policy Studies, No. 215, 2010, 1-8.
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in Melbourne University Law Review, Vol. 38, No. 240, 2014, 241-280; Dixon, R., Constitutional Amendment Rules: A
Comparative Perspective, in Public Law and Legal Theory Working Papers, No. 347, 2011, 96-111; Gambino, S.,
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When considering the nature of revisions, it's important to distinguish between total and partial
amendments. At first glance, total revisions may appear contradictory, as they seemingly oppose the
assumption that complete revisions could be deemed improper, constituting an overreach of the
people’s authority. However, in the evolution of constitutionalism, the exercise of popular sovereignty
has been subject to regulation. Consequently, modern constitutions often include provisions explicitly
permitting the comprehensive alteration of their content.? It must be added, however, that in the
context of constitutions that provide for the possibility of total revision, particularly complex and
clear procedures are required and, in any case, the doctrine considers that there are implicit limits to
the revision of the constitutional text, namely with regard to the values and principles on which it is
based.!2¢

Changes to the constitution can also be made “tacitly”, namely without the adoption of a
predetermined procedure for revising the constitutional text. Tacit constitutional change can occur in
the face of an interpretive evolution of the constitution itself.*?” In this case, there is a tacit revision
of the constitution through the broad interpretation that the judges of the Constitutional Court can
give to constitutional provisions. In fact, even the constitution is in constant flux, subject to the
evolution of customs, of the society it is supposed to regulate, of legal relations and of international
relations. In fact, even the ratification of international and supranational treaties can lead to tacit
changes in the constitution.?® In this respect, we can take as an example the law of the European
Union, which has affected the competences of the States provided for in the constitution and which
has been modified with the accession to the Union. In fact, the establishment of the European order
has given the Union's institutions specific legislative and judicial powers, which have also had a

profound impact on the form of government described in the constitutions of the Member States.*?°
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Also unwritten sources assume a pivotal role in the nuanced discourse surrounding the tacit
modification of the constitutional framework. They serve to either complement the existing legal
structure, as observed in the formation of customs, or to regulate individual interactions among
constitutional actors, thereby exemplifying their autonomy through what are commonly referred to
as conventions. Customs, in particular, are characterised by the fact that they are a kind of unwritten
constitution. Hence, customs may serve either an interpretative function for the written constitutional
text or prescribe specific behavior for constitutional entities, commonly referred to as permissive
customs. 30

The subject of constitutional revision cannot be considered closed without first analysing the
question of the limits of the revision process itself. Indeed, as we have shown above, constitutions
may be subject to limits on revision in terms of the competent bodies and the procedural methods to
be adopted: in this case we speak of formal limits. There are also substantive limits, namely those
which concern respect for the core of the constitution. This second category of limits can be further
subdivided into three types: temporal, circumstantial and substantive.'3! Specifically, temporal limits
are those which impose temporal constraints on the exercise of the power of constitutional review, so
that no constitutional amendment can be adopted before a certain period has elapsed. In this respect,
we can recall the case of the Portuguese Constitution, which stipulates that a constitutional revision
can only be carried out after five years have elapsed since the last amendment.*®2 Of particular
interest, moreover, is the substantive limitation, wherein procedures are barred during emergencies
or any situation jeopardizing the stability and autonomy necessary for revision power exercise. This
limitation is pivotal, as it safeguards against hasty amendments during crises that could undermine
the constitutional order, ensuring the requisite period for thoughtful deliberation typically associated

with consequential decisions such as constitutional revisions.*33
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The substantive limits of constitutional revision deserve a separate discussion, as it is now
widely accepted doctrine that there are parts of the constitution that cannot be amended.*** Such a
theory is particularly confirmed when substantive limits to constitutional revision are provided for
and made explicit in the constitutional text itself. Indeed, many existing constitutions contain
unchangeable provisions or “perpetuity clauses”, which explicitly state that certain provisions of the
constitutional text may not be subject to the revision process under any circumstances, as to do so
would distort the principles and values that the voters have placed at the foundation of a constitutional
order.'3 This interpretation gains further credibility from the existence of “eternal clauses” within
constitutions. These clauses transcend individual provisions, instead embodying the overarching
values and principles upon which the entire system is founded. About the question of constitutional
identity, the existence of such limits - all the more so when they are eternity clauses concerning
specific principles - can be a valuable tool for identifying and reconstructing the identity of a
constitution. In addition to explicit substantive limits, however, there may also be implicit limits,
namely limits that affect the substance of the constitution but are not explicitly crystallised in the
constitutional text. Indeed, most scholars agree that the constitution is not amendable in its key norms
or principles, i.e., the core that determines its foundation, even if this is not explicitly enshrined in a
perpetuity clause. This theory is based on the assumption that the constitution, by its very nature and

its fundamental place in the legal system, contains supreme principles or values around which the
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constitutional process itself has evolved, so much so that one speaks of a “super-constitution.13 In

fact, there are principles in every constitution which, if changed, do not lead to a revision of the
constitution, but precisely to the exercise of constituent power and thus to a new constitution.
«Amendments of this kind would indeed constitute a revolutionary fact because they would
substantially alter the identity of the constitutional order».'3" In other words, the power of revision
cannot touch the essence, the core of the constitution, because if it did, it would become the exercise
of constituent power, since it would exceed the limits set by the constituted power.**® In particular,
the notion of a constitution understood in a material rather than a formal sense, as a table of widely
shared values, acquires particular relevance in this respect. However, it is precisely because of the
absence of explicit provisions that implicit material limits are difficult to identify, which is why the
core of “supreme principles” that underpin a constitution are identified through the interpretation of
constitutional courts. Indeed, the role of constitutional jurisprudence in identifying the substantive
limits of constitutional revision is also an essential element in identifying constitutional identity.
Suffice it to recall, for example, the sentence No. 1146 form 1988 of Italian Constitutional Court.
Regarding the legal order of the European Union, as will be seen in more detail in the third chapter
of this thesis, the role of the Court of Justice in explicitly delineating the existence of immutable and
incompressible elements of European identity has been equally important.13°

A particular aspect related to the dynamics of constitutions is the question of constitutional
“rupture” and “suspension”. Indeed, constitutional orders do not exist outside the temporal dimension,
but are firmly anchored in the social and historical dynamics of the system they regulate. For this

reason, even constitutions are subject to elements of continuity and discontinuity. In this case, under
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certain circumstances, there may be ruptures or derogations from certain provisions of the
constitution. In fact, a “rupture” consists in the non-application of one or more provisions of the
constitution, either permanently or only temporarily, in the presence of certain circumstances in which
the generally applicable provision is derogated from. Specifically, the constitution remains intact, but
in the case of a breach, certain provisions are removed from the normal and generally applicable
constitutional regime. The “rupture” of the constitution itself can take place at different levels. Indeed,
a “rupture” may occur when constitutional harmony is broken by a constitutional law that alters the
normal revision process with respect to a particular circumstance.'*° In this regard, it should be noted
that even a “rupture”, which thus constitutes a constitutional amendment, is subject to the same
express and implied substantive limits as the normal revision process. In some cases, it may be the
text of the constitution itself that provides for an exception to its own provisions for certain subjects
or circumstances.'*! Finally, there are the so-called "authorised" suspensions, in which the derogation
from certain provisions of the Constitution is optional, namely it is not imposed, but its application is
left to the availability of state bodies. The suspension of the constitution, on the other hand, although
in some respects close to a breach, is characterised by the fact that it is always temporary and concerns
the whole or a large part of the constitutional text. Usually, the application of that part of the
constitution which regulates the distribution of powers between the various organs of the State, or
that part which enshrines fundamental freedoms, is suspended with a view to extraordinary situations
of crisis, such as war, state of siege or crisis. In these cases, the ordinary constitutional regime is
replaced by an emergency regime which derives its justification for existence precisely from the
extraordinary circumstances to which it is called upon to respond.#? In fact, according to the doctrine,
the justification for suspending the constitution is to be sought in the principle of necessity, which
becomes a source of law and legitimises ex se the adoption of an extraordinary regime and the

suspension of the ordinary one in order to preserve it. In other words, the constitution is suspended
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precisely to preserve it in the face of events and circumstances that could undermine its basic structure
or the principles on which it is based.*

Both the “rupture” of the constitution and the “suspension” can be read as important dynamic
moments of the constitution that can reveal its identity. In the case of the “rupture”, for example, the
substantive limits of revision apply here as well, which can thus fix the concepts and values that
underpin the constitutional order. The suspension regime, on the other hand, demonstrates the extent
to which the fundamental elements of a constitution can withstand the torsions of emergency
situations or circumstances.'#

This section has attempted to focus on some fundamental elements of the “life” of a
constitution in order to show how the dynamics that affect a constitutional text are also important in
defining its identity. Indeed, by analysing the peculiarities of the revision process and, in particular,
its explicit and implicit limits, it is possible to reconstruct the principles and values that underpin a
constitutional order and, as such, determine its identity. Similarly, within the constitutional dynamic,
the interpretation given to the constitutional text by the constitutional courts plays an important role.
Indeed, in relation to the question of the implicit substantive limits of constitutional revision, the role
that constitutional jurisprudence plays in their identification and, by extension, in constitutional
identity itself, has been mentioned. Finally, the last part of this section has been devoted to the issue
of constitutional breach and suspension, precisely because these are issues that are closely linked to
the fundamental elements of the constitutional order, which cannot be breached at the risk of
collapsing the constitutional order in force, or which must be protected by the use of suspension in
emergency and extraordinary circumstances. In conclusion, this section has been focused to
reconstructing some of the fundamental elements of constitutional dynamics to demonstrate the link

between the “life” of a constitution and its identity.
1.6. CONSTITUTIONAL IDENTITY IN DOCTRINE: A GLIMPSE
In the preceding sections, we have attempted to provide a general - albeit synthetic and non-

exhaustive - overview of certain aspects that characterise the concept of the constitution, in order to

highlight some moments and constitutional features that may be relevant for the identification and
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suspension of the Constitution can also become a means of overthrowing the established order.
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reconstruction of the elements that constitute the constitutional identity of a system and that will be
used in the analysis of the case studies.

As far as this section is concerned, it opens the second part of the first chapter, which is
devoted to the question of constitutional identity. Specifically, the theme of identity will be examined
from the perspective of scholarly analysis, exploring its defining characteristics and various
definitions. The following pages will then identify some specific aspects of constitutional identity
and the ways in which its content can be identified in the constitution. For these reasons, this section
acts as a hinge between the first part of this chapter, which is devoted to the subject of the constitution
in general, and the following part, which is devoted to identity and its relationship to the concept of
the constitution. The purpose of this second part of the chapter is to outline a theoretical framework
of these concepts, which will be later applied in the part devoted to case studies of Bosnia and
Herzegovina and the European Union order.

It has already been stated in the introduction to this work that the subject of constitutional
identity remains a concept that is still widely debated within academia and on which no unambiguous
definition has been reached, which is why there are still many problematic aspects associated with
the topic of identity. This is confirmed not only by the diversity of theories that have been constructed
on the subject of identity, but also, and above all, by the same diversity of approaches to the question
of who is the actual bearer of constitutional identity: the people, the constitution or state institutions.
It can therefore be said that even before the difficulty of defining the concept of identity, there is
uncertainty about the boundaries within which the subject itself is developed. Nevertheless, most
scholars agree that the concept of constitutional identity is closely linked to the constitutional order
of a state. However, the concept of constitutional identity can be interpreted in different ways
depending on the method of analysis used and the subject matter itself. Generally speaking, however,
the scholars seem to have addressed the issue of constitutional identity in relation to some specific
cases, which can be summarised in a few points that we will analyse below.

The first, and perhaps most extensive, debate revolves around the question of European
identity. Indeed, the concept of constitutional identity emerged within the European legal discourse
following the adoption of the Treaty of Lisbon.'*> This development aimed at fostering greater
European integration and expanding the competences of the European Union into areas previously
shielded from external influence, which had largely been the prerogative of the individual Member
States. The amendment of the Treaties in 2007, coupled with the introduction of the obligation to
uphold the national identity of Member States (Art. 4(2) TEU), led to the incorporation of identity-

1% Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European Community,
signed at Lisbon, 13 December 2007, (2007/C 306/01).
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related terminology into the decisions of national constitutional or supreme courts across Member
States. These courts began employing identity as a tool to impede further European integration,
thereby seeking to safeguard aspects of Member States' sovereignty.!46

In fact, even before the Treaties of Lisbon recognised the obligation of the institutions of the
Union to respect the national identities of the Member States, national courts had already begun to
develop the issue of constitutional identity as a constraint on European integration, albeit under
different names, demonstrating that the question of primacy in the relationship between Community
law and national law has always been an issue of tension, just as it is today. An early, albeit indirect,
allusion to constitutional identity emerged in the Frontini judgment of the Italian Constitutional Court
in 1973. This landmark decision introduced the concept of counter-limits, asserting that while Italy's
national sovereignty was constrained by its membership in the then European Economic Community,
the authority of the European Community could not extend «so far as to violate the fundamental
principles of our constitutional order or the inalienable rights of man».14” Almost at the same time,
the German Federal Constitutional Court, in its famous Solange | judgment of 1974, stated that the
delegation of powers to the European Community had to be seen in the overall context of the German
Basic Law, which meant that it must not affect the fundamental structure and identity of the
Constitution.'*® It is in this context of the debate on European integration that the issue of European
constitutional identity has developed the most, so much so that it has transcended the boundaries of
legal bodies and has also been used as a political argument. Indeed, some governments critical of
certain European policies have invoked the concept of identity to oppose the potential expansion of
European Union competences.

Within the doctrinal debate, the issue of constitutional identity has also developed in terms of
the relationship between the values and principles contained in constitutions and international law
and international organisations. In particular, scholars have been concerned with the extent to which
constitutional principles may be relevant to the issue of the integration of international law, especially
with regard to international courts.**® In this context, the topic of constitutional identity has been

developed as a counterbalance to the extension of international jurisdiction and, above all, with regard
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to the role and extension of constitutional principles. Regarding this last aspect, the analogy between
the theses used in the field of international law and those developed on the subject of European
integration is significant.

Even before it became a topical issue in the context of European integration, the theme of
constitutional identity had already been analysed by German public law doctrine at the turn of the
two world wars. In fact, Schmitt and Bilfinger delved into the issue of constitutional identity as an
implicit constraint on constitutional evolution. They specifically pondered whether a constitution
retains its essence despite revisions, or if the process of amendment alters it to such an extent that it
essentially becomes a new constitution, establishing a discontinuous relationship with the original
text.?>0 The notion of constitutional identity in German constitutional thought has thus been used, at
least in relation to formal constitutional amendments, as a kind of doctrine that searches for the basic
structure of the constitutional order and represents an insurmountable limit to the constitutional
revision process.’®! In this sense, questions of identity have been approached as the identity of the
constitutional text itself, as a purely normative concept.'> The German Federal Constitutional Court
has embraced the concept of constitutional identity, defining it as a legal principle that encapsulates
the essence of the constitution. According to this view, constitutional identity remains immutable and
impervious to alteration through subsequent constitutional revisions. This perspective has been
particularly relevant in the context of European integration.*53

While German doctrine has sought identity within the constitution itself, American scholars
have gradually extended the subjects of this identity to include the people or nation, creating a kind
of collective identity that is both expressed in the constitutional text and a defining element of that

constitution.'® In this way, it is possible to observe how the concept of identity can be sought not
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only in the provisions of the constitution, but also in the national identity of the people subject to this
constitution. In other words, the concept of identity is defined on the basis of the relationship between
a national culture and its own constitution, which determines the legal relations in that society, to the
extent that «[c]onstitutional law and culture are locked in a dialectical relationship, so that
constitutional law both arises from and regulates culture».'® In this way, constitutional identity no
longer rests exclusively on normative concepts, but also on factors that may even pre-exist from the
moment a constitution is written. Thus, defining constitutional identity becomes a considerably more
intricate endeavor, as it involves integrating not only elements of positive law but also dynamics that
may lie outside the realm of legal principles. These dynamics, being potentially extraneous to legal
frameworks, present a challenge in reconciling with the certainty that law inherently seeks to
establish. Moreover, there may be points of friction between the concept of national identity and
constitutional identity, which could lead to conflicts between law and politics. In particular, the issue
of national identity risks becoming a political weapon, used to distinguish those who belong to the
community from those who are outside it: according to a binary logic of “us” and “them”. In this
case, the issue of identity risks becoming particularly divisive, as values and principles are used for
political purposes underlying a division of the community, rather than to identify an identity shared
by the majority of society.

About the main theories defining the concept of constitutional identity, it seems appropriate
to start precisely from the definition of constitutional identity (Verfassungsidentitat) given by Carl
Schmitt in his Doctrine of the Constitution. At the end of the 1920s, the German scholar had linked
the concept of constitutional identity to the subject of the constitutional revision process. Specifically,
Schmitt had stated that a genuine revision is a change in the constitutional text in which «the identity
and continuity of the constitution as a whole remain guaranteed».%¢ Conversely, a revision of the
constitutional text that does not take into account its intrinsic identity would, by definition, not be a
mere or genuine revision, but the source of a «new constitution»*>’ that would replace the previous
text. Broadly speaking, it can be said that Schmitt's theory of constitutional identity was developed

in relation to the implicit limits of constitutional revision, or, rather, in relation to the core of values
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that form the basis of a constitution, the modification of which in constitutional revision would entail
the exercise of a new constituent power and no longer a constituted power. In this theory, which has
also been taken up by other contemporary scholars,®8 it is assumed that the power of constitutional
revision is also «implicitly limited by nature»*%® in terms of substance and not only in terms of form
and procedure. In this way, the theorisation of the concept of constitutional identity accepts the
existence of substantial and implicit limits (contained in the nature of the constitution itself) which
effectively prohibit the exercise of the power of revision, even if exercised in accordance with the
prescribed formal procedures, which purports to alter the identity underlying the constitution. In a
concise summation of Schmitt's notion of constitutional identity, we find that identity emerges within
the context of the constitutional revision process as a substantial constraint safeguarding the essence
of the constitution. It's important to note that this simplification is made for the sake of clarity and
convenience. According to the theory formulated by Schmitt, the constitution thus contains a core of
implicitly immutable principles that embody the identity of the constitution itself.16°

Still within the German doctrinal debate, but closer to the present, it is interesting to consider
the formulation of the concept of constitutional identity by the philosopher Jiirgen Habermas. In his
theory of Verfassungspatriotismus, Habermas also deals with the concept of constitutional identity,
but he does not use it as an autonomous concept, but as a corollary in support of constitutional
patriotism.1®1 According to this theory, the elements that determine constitutional patriotism are the
same as those that constitute the identity of a constitution, namely a set of values and principles that
not only form the basis of a constitution but also constitute its unifying element for the population,
thus creating a convergence between the elements of national and constitutional identity.*6? Habermas

explores, within the broader framework of constitutional patriotism, the element of identity as a point
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of contact between the identity expressed in a constitution based on the principles of constitutionalism
and national identity, in such a way as to create a convergence of values within society that coincide
with those of constitutionalism and thus succeed in creating a sense of belonging that transcends
ethnic, religious or political differences. In other words, the purpose of constitutional patriotism is to
identify the elements that determine a citizen's «political attachment to the state»,6 which come to
coincide with the values embodied in liberal-democratic constitutions, thus transcending any kind of
exclusively national culture.’®* In Habermas's theory, therefore, the constitutional identities of the
orders that have adopted the principles of liberal-democratic constitutionalism are almost identical in
terms of the axiological elements that determine them; what really changes are the different
interpretations and understandings of these constitutional principles on the basis of different
constitutional cultures.*6®

Looking at the main definitions of the concept of constitutional identity, we cannot overlook
the American doctrine and, in particular, the works of Rosenfeld and Jacobsohn. In fact, the works of
these two scholars occupy a special place in any work dealing with the subject of identity. To
summarise their positions on identity here, it can be said that Rosenfeld argues that constitutional
identity derives from the very fact of having a constitutional order, which may be codified or
unwritten, and from the content of the constitution.*® This concept can be expressed more clearly in

Rosenfeld's words that

«three distinct general meanings of constitutional identity emerge. First, there is an identity that derives
from the fact of having a constitution — polities with a constitution differ from those that do not; secondly, the
content of a constitution provides distinct elements identity — a federal constitution sets up a different kind of
polity than one establishing a centralized unitary state; and thirdly, the context in which a constitution operates
seems bound to play a significant role in the shaping of its identity — different cultures envision fundamental

rights in contrasting and even sometimes contradictory ways» .’

In order to arrive at these three types of meaning and to identify the elements that compose

the concept of constitutional identity, Rosenfeld proposes the use of a dialectical process between the
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two elements that constitute identity, namely “sameness” and ““selfhood”, with the aim of «unifying
all those who are included in a single constitutional order».%® In this perspective, “sameness”
represents equality among orders in the elaboration of the limits of constitutional revision, while
“selfhood” represents singularity in the affirmation of the peculiarities of individual states to the
outside world in the inter-order relations proper to supranational and international integration.¢® To
delineate the three categories of significance and discern the constituent elements of constitutional
identity, Rosenfeld advocates for a dialectical approach, engaging the interplay between two core
components of identity: “sameness” and “selfhood”. This approach aims to unify all participants
within a singular constitutional framework. Within this paradigm, “sameness” signifies equality
among orders, particularly in defining the bounds of constitutional revision. Conversely, “selfhood”
embodies the uniqueness of individual states, asserting their distinctiveness in the context of
supranational and international integration. Expanding on this initial framework, Rosenfeld
emphasizes that constitutional identity also arises from complex processes observable across different
constitutional phases: the inception of constitution-making, the interpretative phase of the
constitutional text, and the ongoing process of constitutional construction.” In this theory, it is the
dynamic moment of the constitution that determines the content of identity. Indeed, «constitutional
identity appears first and foremost as a deficiency to be overcome through a discursive process based
on three main tools: negation, metaphor and metonymy».1’* By these three elements, it can be said
that “negation” serves the subject of identity to deny its pre-constitutional identities, such as national
identity.*’? This vacuum, according to Rosenfeld's theory, is filled by the concept of “metaphor”,
which provides a means of constructing a positive identity by emphasising similarities with the
constitutional subject.!”® As for the last element, that of “metonymy”, it serves to make the subject of
constitutional identity both congruent and alien to national identity.’* The dialectical process created
between the elements of “negation”, “metaphor” and “metonymy” makes it possible to «rework pre-
constitutional and extra-constitutional identities into a useful, flexible and adaptable constitutional
identity».1”> To summarise Rosenfled's theory for the sake of clarity, it can be said that it focuses
precisely on describing how a constitutional identity can be formed in order to facilitate the creation

of a functional and peaceful constitutional order. It turns out that the American scholar tends to
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distinguish between constitutional identity on the one hand and those identities that pre-exist the
constitution itself on the other. In Rosenfeld's words, «all constitutions depend on the elaboration of
a constitutional identity that is distinct from national identity and all other relevant pre- and extra-
constitutional identities».1’® In this way, the constitutional identity contains a fair balance between
the national identity and the other identities present in a given community, in such a way as to ensure
its widest acceptance and sharing.t”” This collective identity is ideally defined by a process of
synthesis between the different identities present in a society and any conflicts and tensions that may
arise within a community.'’® In Rosenfeld's theory, constitutional identity manifests itself as a process
of synthesis between different identities, thus reducing the weight within society of those identities
that are divergent and therefore potentially conflictual .1’

Coinciding with the publication of Rosenfeld's work in 2010, the American scholar Jacobsohn
also published his book about constitutional identity. To summarise Jacobsohn's theory here, the
scholar interprets constitutional identity as the set of elements that gives a particular constitutional
order its unique character and encapsulates its core. To this initial description of a predominantly
axiological and descriptive character, Jacobsohn adds a definition of a normative character to the
concept of constitutional identity. Specifically, he argues that constitutional identity is the essential
element that traces within a constitutional system the substantive limits of the constitutional revision
process.'® In other words, the American scholar takes up - albeit reworking - the concept of
constitutional identity as a substantive limit to the constitutional revision process already elaborated
by Schmitt in order to trace the elements that determine whether one is faced with the exercise of a
constituted power or a constituent power. According to this theory, constitutional identity occupies a
central position within the constitutional order, serving as a pivotal point that delineates permissible
changes from those conflicting with the spirit and essence of the constitution's foundational elements.
These core principles, inherent to the constitution's inception, remain immutable unless there is a
deliberate intent for radical transformation within the existing constitutional framework.'8 In the
light of this theory, therefore, the concept of constitutional identity is composed of a descriptive
element, in which identity constitutes the core based on the values and principles that distinguish one
constitution from the others; and of a normative element, in which these values constitute its

substantive limit with regard to the revision process. Based on these assumptions, Jacobsohn then
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attempts to describe how it is possible to trace and define the constitutional identity of a constitution.
In attempting to provide such an answer, the American scholar notes that constitutional identity is
essentially the result of a dialogical process of the disharmonic constitution.'®? In other words, the
definition of constitutional identity is to be sought in the usually disharmonic dialogue between the
parts that make up the constitution. In fact, in Jacobsohn's theory, the origin of identity is the result
of “experience”, namely the constitutional history of a country, which determines its identity on the
basis of a continuous movement that runs through the constitution and society, which the author
defines as “disharmony”, which «manifests itself either in the disjuncture between a constitution and
a society or between commitments internal to a constitution».!®3 For Jacobsohn, therefore,
constitutional identity derives from the dialogue between the discordant elements present within a
legal system, which can be manifested either as tensions between society and a constitution or
between the founding elements of a constitutional text. In the light of this position, Jacobsohn denies
that identity «exists neither as a discrete object of invention nor as a heavily encrusted essence
embedded in the culture of a society and waiting to be discovered».'8 In other words, constitutional
identity does not have the characteristics of an abstract concept divorced from the reality of positive
law,'8 but neither does it have its roots in a national tradition that the constitution is supposed to

crystallise. On the contrary, Jacobsohn argues that

«a constitution acquires an identity through experience [...] and identity emerges dialogically and
represents a mix of political aspirations and commitments that are expressive of a nation’s past, as well as the

determination of those within the society who seek in some ways to transcend that past».®

On the basis of these considerations, it is possible to understand how constitutional identity,
as understood by Jacobsohn, is a concept in constant flux and in a permanent search for balance with
regard to the disharmony between the founding principles of a constitution and the society in which
this constitutional text is adopted.®” The conflict between the constitution and society, and between
the parts of the constitution itself, and the constant search for balance between these two elements is

the fuel that keeps the concept of identity alive, which could not exist without a dialogical process:
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constitutional identity thus emerges from the practice of a disharmonic constitution.*® To conclude
this brief overview of the concept of constitutional identity as it is elaborated in Jacobsohn's theory,
we would like to highlight some points that constitute its essence. In particular, for the American
scholar, the concept of constitutional identity takes on a dynamic rather than a static dimension, since
it serves to analyse and describe the evolution and modification of a constitution and to define its
basic elements. It is precisely the question of how to know the constitutional identity of a constitution
that lies at the heart of Jacobsohn's entire work, in which he argues that identity does not exist as a
mere doctrinal formulation or as a national tradition that the constitution must preserve. On the
contrary, identity emerges from a dialogical process between discordant elements of the constitution
and political elements expressed by society, and it is only through the balancing of these positions
that identity can be identified. For Jacobsohn, therefore, constitutional identity is shaped not only by
the jurisprudence of constitutional and supreme courts, but also by the political process itself, as a
process of shaping a constitutional identity marked by disharmonies.8°

Before concluding this section devoted to the presentation of some doctrinal formulations on
the concept of constitutional identity, and prior to moving on to the following sections, which will
instead deal with the analysis of the relationship between identity and constitution, it is worth
highlighting some aspects that are relevant to this work and to the way in which the role of
constitutional identity is understood in the two legal systems analysed in the following chapters.
Indeed, in both Rosenfeld's and Jacobsohn's reflections, constitutional identity contributes to creating
a synthesis between the different elements of society and the principles underlying the constitutional
order itself. Their aim is «to show how the concept of constitutional identity [...] can provide
additional legal, political and sociological tools for understanding, overcoming and managing the
challenges of diversity in political life in a plural society».1® While Jacobsohn emphasizes the
discordant constitution, analyzing the constitution's interplay with itself and society, Rosenfeld
directs attention toward the identity of the constitutional subject, examining the relationship between
individuals and the constitution. Despite these differing starting points, their objectives converge
remarkably: both seek to identify the elements fostering unity between a constitutional order and its
society. In their theories, identity contributes to the creation of a form of unity and synthesis within a
plural society, rather than as a potentially divisive element. In other words, the two American scholars

see constitutional identity as the element of synthesis capable of tracing a common vision of the
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values and principles on which not only the constitution is based, but by which society can fully
recognise itself. Of course, this process is not easy, but it is based on a constant search for a balance
between different bodies and values. Therefore, it can be said that the theory of identity they construct

seeks a constant balance between constantly changing elements.

1.7. CONSTITUTION AND IDENTITY: WHERE DOES CONSTITUTIONAL IDENTITY COME FROM

This and the following sections will be devoted to reconstructing the main features that the
theme of identity assumes in relation to the constitution. While various attempts have been made to
define constitutional identity, the concept largely persists as an abstract notion, at times even lacking
precise definition. Consequently, interpretation of constitutional identity may fluctuate, influenced
by the legal context in which it is examined. As a result, perceptions of this concept may diverge
depending on the geographical and legal frameworks in which it is considered. Indeed, an analysis of
majority scholars works shows that there is no consensus among scholars even as to who or what can
be the object of identity.® For this reason, the subject of identity lends itself very well to a conceptual
overview of its main elements, to define its scope and thus also its application. This section and those
that follow aim to reconstruct the concept of identity within the constitutional framework. This will
be achieved by breaking it down into three key points, each encapsulated by a fundamental question.

These sections will attempt to answer the following issues: a) whose constitutional identity is
referenced when discussing the concept of identity, b) what is the source of constitutional identity, c)
who determines its content.'®? Trying to find an answer to these questions is fundamental because, on
the one hand, it means taking a certain stance on the fundamental issues surrounding the concept and,
on the other, it means setting out, at a theoretical level, the ways in which one will attempt to
reconstruct constitutional identity within the systems that will be used as case studies. In fact, with
the theoretical definition that will be outlined in this and the following sections, it will also be easier
to understand the methodological approach that has been followed in attempting to identify

constitutional identity in the systems of Bosnia and Herzegovina and the European Union.
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1.7.1. THE SUBJECT OF CONSTITUTIONAL IDENTITY

From a strictly lexical point of view, the expression constitutional identity leaves no doubt
about who or what is the subject of the identity. Indeed, it seems clear that the concept of identity
applies to the constitution as a document governing a legal system. Nevertheless, the same
conclusions about who is the subject of identity are not so widely accepted within the legal-publicist
debate.' The lack of a common view among scholars about the subject of constitutional identity is
understandable given the variety of subjects to which it can be applied. Indeed, the constitution itself,
constitutional practice or interpretation, the principles and values underlying the constitutional text,
the nation or population, or the political community, to name but a few, can be identified as subjects
of constitutional identity. However, if we confine ourselves to the considerations of the majority of
scholars, the concept of identity can basically be related to two different subjects.

Some scholars believe that the term constitutional identity refers precisely to the constitutional
text. Thus, they apply a strictly formal conception of the term and hold that the essence of a
constitution is to be found in the text of the constitution, among the provisions and their interpretation
by the courts.'® The concept of constitutional identity as a distinctive element of the constitution is
a theory that has developed historically, particularly within the European scholar’s debate. Indeed, as
the preceding pages have shown, even in Schmitt's theory constitutional identity was necessarily read
as a corollary of the constitutional text itself.1® Without a constitution, therefore, we cannot even
speak of identity, because the essential element of a constitution lies precisely in its provisions. Thus,
according to Schmitt's theory, the fundamental element of a constitution, which is called identity, is
to be found in those principles and values which define its essence, and which cannot be subject to
revision or change, otherwise a new constitution with new values and principles will replace the
previous text.

Several constitutional and supreme courts of European countries have also intervened to feed

the conception of identity as closely connected with the constitutional text. In this direction, building
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upon the theory of counter-limits discussed in previous sections, the Italian Constitutional Court made
its inaugural intervention in the Frontini case, and the German Federal Court also addressed this
matter in the Solange | case.®® More recently, for example, the German Federal Constitutional Court
has developed the concept of the revision of European Union acts ultra vires, in order to protect
precisely the values enshrined in the Basic Law in the eternity clause (Ewigkeitsklauseln) established
by Article 79.1%7 Other constitutional courts have also moved in this direction, like the Czech one,
which, echoing German case law, referred to the eternity clauses stated in Article 9 of the constitution,
stating that «the constitutional order of the Czech Republic, in particular its material core, must
prevail»'% over European law.

On the other side, the US academia in particular has identified identity not only within the
constitutional text, but also as the identity of the people, or rather the attitude and relationship that
the people have towards their constitution.’®® US theorists, in particular, seek the elements of
constitutional identity in a constant search for balance between “disharmonic”?® forces expressed in
society and in the way in which the values underpinning the constitution are understood. Or,
according to other scholars, constitutional identity derives from the void created in society with
respect to the constitutional text, which must be filled by means of a discursive process divided into
three phases: “negation”, “metaphor” and “metonymy”.?°* Within this theoretical construction, it is
society that searches for the elements of its own identity in terms of how they are received in the

constitution and, above all, how they develop and change over time. In both formulations the subject
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of identity is the people, while the constitution assumes the role of an instrument or an element against
which the principles and values that a society develops in each period can be linked. The most critical
problem that can arise from considering the people or the nation as the subject of constitutional
identity is its transformation into a national identity. In this case, the historical, religious, linguistic,
or ethnic factors that identify a people in a given territory become the elements that identify the
population on the basis of certain criteria to be crystallised in the constitution. In other words, the
dominant element of identity becomes the national one, while legal principles and values, which are
usually those that determine a constitution, become subordinate to national identity. Such a situation
entails the risk of a possible gap between the values crystallised in a constitutional text and those that
the population constructs for itself, often based on contingent factors or, in any case, of a political
rather than a legal nature.

In this scenario, there looms a perilous prospect of the constitutional identity concept being
misappropriated.?%? Specifically, there's a concern that the notion of identity might be exploited for
overtly political ends, potentially fostering division within society. This could manifest as a
dichotomy between those who align with national values, thereby claiming membership in the nation,
and those who are perceived as outsiders for not adhering to these values. The gravest peril inherent
in invoking constitutional identity, framed as the identity of the people, is its potential to exacerbate
societal discord by serving as a tool to rally specific political factions rather than maintaining its
intended role as a neutral element. Ideally, constitutional identity, rooted in legal principles enshrined
within the constitutional framework, should serve as a unifying force, synthesizing diverse societal
perspectives into a cohesive whole.?® However, the risk of abusive or aberrant exploitation of this
concept, particularly in increasingly diverse and pluralistic societies, necessitates caution. Therefore,
it seems prudent to confine the application of identity strictly to the constitutional text and its
adjudication by constitutional and supreme courts, mitigating the potential for misuse and

safeguarding societal harmony.
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1.7.2. THE SOURCE OF CONSTITUTIONAL IDENTITY

As mentioned in the previous section, the majority of legal doctrine is divided between those
who believe that the subject of constitutional identity is the constitution itself and those who instead
identify the people as the subjective element of this identity. Moreover, it has been said that in this
thesis - as will be seen in more detail in the selected case studies - the research and description of
constitutional identity will be carried out within the constitutional text and since the jurisprudence of
the Constitutional Court and the Supreme Court. Indeed, such an approach makes the identification
and study of constitutional identity firmly rooted in positive law and less subject to transitional and
political considerations. Nevertheless, regarding the analysis of the source of constitutional identity,
this section will take up the two main interpretative directions on the subject of identity and attempt
to analyse how the source of constitutional identity is determined by the constitution and how it is
determined by the people.

The idea that constitutional identity lies in the constitutional text itself is a very practical
approach, since in this case the constitution itself will clearly be the source of constitutional identity.
According to this interpretation, therefore, constitutional identity is what «makes this constitution that
constitution».2%* However, the claim that constitutional identity resides in the constitutional text may
be misleading, or at least partially misleading, for two reasons which we shall now examine, and
which deserve to be better identified.

Firstly, it seems to be widely accepted that not all provisions contained in a constitution have
the same axiological value and therefore do not define its core. Indeed, this consideration is confirmed
by the fact that constitutions can be amended. Therefore, if all the provisions of a constitution were
considered essential, a revision procedure, even a partial one, could never be adopted, except by
amending the whole constitution. For this reason, it can be said that not all the provisions of a
constitution define its identity, but it is more correct to say that it is the principles and values that a
constitution emphasises that define its essence. It is possible to understand that «not every ‘change in
the constitution’ entails a ‘change of constitution’[...]».2% In fact, the elements of a constitution's
identity are those which, once changed or even partially affected, entail a total revision of the

constitution, since with this change the basis of the values and principles that governed the previous
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order has been altered.??® Thus, according to the textual approach, the identity of a constitution can
be said to lie in its core of values and principles that determine its essence.

Second, the claim that constitutional identity resides in the constitutional text, understood as
a material, written text, would imply that systems that do not have a formalised constitution - such as
the United Kingdom or the European Union - cannot have an identity of their own unless it is
crystallised in a specific document. Such a conclusion would be manifestly erroneous, since, as shown
above, the elements of identity are to be found in those values and principles that underlie the whole
constitutional order: whether formalised in a specific written text or derived from a set of
constitutional customs or a stratification of documents and decisions that determine its essential
content.?%’

After having clarified that in the textual conception of constitutional identity the essence of
the constitutional text is encapsulated in the values and principles underlying a constitution, and that
these principles can be expressed in a formalised constitutional text as well as in a set of customs or
stratified elements, it is now appropriate to introduce a further element, namely that of the
interpretation of the constitutional text. In fact, every legal provision is subject to interpretation and
not even the constitution is an exception to this rule, hence «it is the norms, not just the words, what
embodies the essence of a constitution and can be seen a s its identity. Any constitution is a text plus
a set of crystallised practices».?%® The values and principles that form the basis of a constitution and
thus define its essence are derived from the text of the constitution, but are also the result of an
interpretation, usually jurisprudential, that clarifies its deeper meaning.

For instance, in stratified systems such as that of the European Union, the interpretation of
principles and values by the courts is an essential element in tracing their identity. The interpretation
of the principles underlying a constitution is also important because «the very identity of the
Constitution — the body of textual and historical materials from which norms are to be extracted and
by which their application is to be guided — is [...] a matter that cannot be objectively deduced or
passively discerned in a viewpoint-free way».?%°

In order to understand the principles and values underlying a constitution, the presence or
absence of perpetuity clauses, in addition to the interpretation of constitutional provisions by the
courts, can be a valuable clue. Indeed, the fact that certain provisions of the constitution are

unchangeable, thanks to the presence of an eternity clause that protects them from revision, is a good
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indicator «of how essential they seem to be».?9 The fact that, in drafting the Constitution, the
founding fathers decided to make certain parts of it immutable is an indication of how important these
provisions are for the resilience of the whole constitutional system. This shows precisely that not all
provisions define the essence of the constitutional text, but that the identity of a constitution must be
sought in the interpretation of these provisions and regarding the limits of the revision procedure. For
this reason, constitutional identity derives from a core of values and principles which are expressed
and protected by the constitution itself and which enjoy special protection because they are considered
essential to the entire legal order and their modification would entail a radical change in the
constitutional order.?!!

Otherwise, constitutional identity can also be interpreted as the identity of the people to whom
a constitution refers. Indeed, a constitutional text is the source that identifies a people in each territory
and to which the people are subject. For this reason, it can be argued that constitutional identity has
the people as its main subject, since the constitution seeks to crystallise the essential elements that
define a society and hold it together. Indeed, as Tushnet argues in one of his studies, «the preamble
to the Irish Constitution, like the preamble to the United States Constitution, raises questions about
who ‘the people’ are who govern themselves in modern constitutionalist system».?2 Some scholars,
such as Rosenfeld, have argued that the source of constitutional identity is the people themselves, and
that identity is the result of a collective identity of the people subject to a constitution.?® In this case,
then, identity is the result of certain essential characteristics of a people which are crystallised in a
constitution and which define its essence, and this is where the source of identity should be sought.

Another argument about where to look for the source of constitutional identity is the so-called
deeply constitutive view of constitutional identity. According to this theory, it is the text of the
constitution itself that defines the identity of the people, whereby «the constitutional identity would
be the identity of the people that are constituted by the constitution, and according to very parameters,
singled out by it».?** However, there is a logical problem with such a theory. Indeed, in this way the
constitution should logically be placed before the people whom the constitutional text defines and
creates, but in this case, this would be a logical stretch. Moreover, in the face of a radical change in
the constitutional text, there would also be a change in the people and their identity as a result of what

the constitutional text establishes. The opposite of this theory is the one according to which

210 Marti, J. L., Two different ideas of constitutional identity, 27.
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constitutional identity derives from a precise will that the people wanted to express in the constitution.
The people form the constitutional authority, which is distinguished from the other poles by its
characteristics and gives a certain identity to its constitution. In this case, the source of identity can
be found in the people,?'® but it is then expressed in the constitution that the same people wanted to
give themselves. This type of identity is therefore characterised by being «persistent or pervasive,
and independent from a particular constitutional enforced at particular time».?¢ In this way, it is
possible to solve the logical problem of the previous theory, where the identity of the constitution is
derived from the will of the people.

Another theory is that of the “moral approach”, according to which the source of constitutional
identity would derive from certain moral and political principles which are widely shared by the
people and which, as such, are enshrined in the constitution, thus creating a kind of “constitutional
patriotism” of identity, as Habermas argues.?!’ In this case, «the people constituted by, and subject
to, such a constitution would also be identified by such values and principles».2® However, even this
theory poses a specific problem, namely that of the effective reconcilability of values, especially when
they are multiple in a fragmented society. An analysis of some of the theories that identify the source
of constitutional identity as coming from the people has shown that it is extremely difficult to define
the essence of a people and to fix it in a constitution.

In conclusion, to briefly review the elements discussed in this section, the source of
constitutional identity can come from the constitution itself or from the people subject to that
constitution. Regarding the first theory, the source of identity would derive from a set of values and
principles that are embedded as the foundation of a constitutional order. In other words, a constitution
is based on a core of values that can be protected by special immutability clauses and, as such, cannot
be changed in a constitutional revision, since this would entail a radical change in the entire
constitutional order and, above all, in the values that were originally placed at the centre of this order.
In the process of identifying these principles, the interpretation of constitutional provisions by
constitutional or supreme courts can also play an important role, which, as has happened in Italy, can
identify, and establish a core of “supreme principles”?*® which thus become the true immaterial spirit

of the constitution.
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Regarding the second thesis analysed in present section, it is argued that the identity of a
constitution must be sought in the identity of the people subject to a given constitution. However,
such a position can create difficulties in identifying the source of identity, because it can vary
depending on how it is defined. Indeed, identity can be understood as national, that is, based on certain
values of a historical, religious, linguistic, or even ethnic nature; or it can be an identity that the
constitution itself gives to the people, after having crystallised it in a written text; finally, it can be
understood as the identity that the people, at a given moment, define within the constitution. Each of
these visions has specific limitations, but they share a common problem: how to reconcile the
different values and principles that are necessarily present in any organised society. Perhaps this is
precisely the great limitation of the idea of a constitutional identity that comes from the people,
because not only does it run the risk of being subject to sudden changes brought about by contingent
political elements, and thus of being abused for purely political purposes, but above all it runs the risk
of becoming a "bone of contention™ that creates deep rifts within society between different visions
that are often incompatible.?? In this case, there is a real risk that the Constitution and its fundamental
principles will be deprived of their role as a common and shared “table of values” within an organised

society.??!

1.7.3. THE METHOD OF IDENTIFYING THE ELEMENTS OF CONSTITUTIONAL IDENTITY

This section - having already examined the concept of constitutional identity from a doctrinal
point of view and attempted to identify the subject of identity and its source - is devoted to a concrete
consideration of how it is possible to identify the elements that define constitutional identity. It should
be noted at the outset that this will not be a complete exploration, but will be confined to the subject
of methods of recognising identity within the theoretical conception of constitutional identity as the
founding element of a constitution, namely where the subject of identity is the constitution itself, in

order to illustrate the method of analysis used in the two case studies that will be presented in chapters
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I1 and I11 of this work. It should be remembered, moreover, that even in the approach described here,
there will be some simplifications or schematizations that will be useful to be able to establish at least
some fixed points regarding a subject that, as we have seen, is still widely debated in doctrine.

In general, the logical antecedent of the concept of constitutional identity lies in the theoretical
approach that divides the text of a constitution into two elements.??> On the one hand, the essential
core of a constitution, identified in the principles and values that constitute its axiological foundation
and thus determine its identity, and, on the other hand, the elements that are defined as constitutional
laws and that usually determine the relationships within the form of government or, more generally,
the elements that guarantee the proper functioning of the constitutional system and the state apparatus.
According to this interpretation, it is possible to locate constitutional identity in a core of well-defined
principles and values that form the basis of the constitution and which, if modified during
constitutional revision, would entail a complete change of the original constitution, which would thus
be replaced, since its essence would be altered. On the contrary, again according to this doctrinal
interpretation, constitutional laws would constitute the part of the constitution that can be subject to
the constitutional review procedure since an amendment of these provisions would not result in an
improper exercise of constitutional power.??3

Based on these considerations, it is possible to identify a first appropriate method for
identifying the principles and values that determine the identity of a constitution. This is the analysis
of the constitutional revision procedure and, above all, its limits. Indeed, the existence of a specific
procedure for amending the constitutional text and the existence of both explicit and implicit limits
to revision are elements that can be decisive in identifying identity. If the constitution provides for
explicit limits on the revision of certain provisions, this implies that the constituents have wished to
give them a special and superior role within the constitutional order of the country and that they
therefore constitute the principles and values that determine the identity of a constitution. Two types
of limits to the constitutional review procedure can be identified: substantive and procedural.??*

As far as the substantive limits to revision is concerned, it can be said that it creates a hierarchy
within the constitutional text, whereby certain provisions are expressly excluded from the revision
procedure and, as such, assume a hierarchical position of super-constitutional principles and values
that cannot be changed, since their revision would constitute an alteration of the legal order. The

existence of such a provision, which usually takes the form of an eternity clause, can provide
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significant indications of the principles and values that constitute the identity of a constitution. Indeed,
as will be analysed in detail in the two case studies, one of the elements used to reconstruct the
constitutional identity of Bosnia and Herzegovina and the European Union was precisely the
identification of the existence of substantive limits to the constitutional revision process and thus the
definition of the principles and values that shape their constitutional identity.

In terms of how substantive limits to constitutional revision are identified, they can be divided
into two main categories. On the one hand, substantive limits may be explicitly provided for in the
constitution in the form of eternity clauses, in which case the identification of constitutional identity
is also facilitated by the presence of clear and precise indications.??® If, on the other hand, the
constitution does not contain precise indications of the principles and values that are not subject to
constitutional amendment, this does not mean that a constitution does not possess its own identity,
since the absence of a specific provision in this direction can be replaced by the interpretation that
the constitutional or supreme court can give to the provisions of the constitution and their value within
the constitutional order.?2®

Regarding the procedural limits of constitutional revision process, two macro-categories can
be distinguished: on the one hand, the total constitutional revision procedure and, on the other hand,
the partial one. About the former, the identification of the elements constituting its identity is not to
be sought in the constitutional text, which does not provide explicit information, but in the
jurisprudence of the constitutional or supreme court, which, through its interpretation of the
constitutional text, comes to define the principles and values on which the constitutional text is based.
In this specific case, therefore, the elements that define the identity of a constitution are to be sought
in the jurisprudence of the courts, as they provide the necessary elements to identify the core and
essence of the constitution through the interpretation of its provisions.??” Partial revisions, on the
other hand, implicitly affirm the existence of constitutional elements that cannot be revised and, as
such, potentially define its identity. On the other hand, it is more difficult to identify the essential
elements of a constitution on the basis of the analysis of a purely formal revision procedure, since
this only indicates the elements necessary for a constitutional revision to take place, but does not

explicitly indicate the existence of substantive limits: what is relevant in terms of the formal procedure
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is precisely the mere modality that allows for the revision of the constitutional text and will therefore
not be adopted in the case study chapters.

A further method of identifying constitutional identity within a legal system is to follow the
axiological indications that the constituents wished to enshrine in the preamble. Indeed, for those
constitutions that provide for a preamble, it can be a privileged vantage point for understanding the
values and principles that the constituents wished to place at the heart of the constitution. In fact,
preambles can serve two different functions within a constitution. On the one hand, they can serve to
situate the constitutional text within a particular historical period, thus illustrating the reasons that led
to the drafting of the constitution and the relationships or discontinuities with the past. On the other
hand, as mentioned above, preambles may serve to illustrate the legal reasons and principles that the
constituent wished to place at the heart of the constitutional order, and which thus also guide its
interpretation by constitutional or supreme courts. A further distinction that can be made about the
concept of the preamble as a “table of values” underpinning a constitution is that between preambles
with “sovereignist” and “constitutionalist” content.??® Indeed, some constitutions contain in the
preamble information about the elements of the state. This information usually concerns details of
the territory, the capital, the language, the state symbols, the citizenship and, in some cases, even the
religion and the historical origin of the country.??® In this type of preamble, it is possible to identify
above all the elements that make up the identity of the nation, namely of the people, rather than those
relating to the constitution.

On the other hand, there are preambles whose content includes the affirmation of certain
principles typical of constitutionalism, such as democracy, the rule of law, pluralism, the protection

of fundamental rights and freedoms, the separation of powers and human dignity. This type of
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preamble, which therefore has a strictly constitutional content, makes it possible to identify the
elements that constitute the basis and inspiration of the constitution itself. In other words, preambles
that have a typically constitutional content, such as those that identify the elements of liberal
constitutionalism that determined their creation, constitute an important contribution to identifying
the identity of the constitution itself. Moreover, these are legal values that enjoy a well-established
tradition, at least in the Western legal world, and as such they identify the values and principles on
which a society can be constituted, even if it is permeated by diversity and value pluralism.?% Indeed,
as will be seen in Chapter Il of this work, the study and analysis of the Preamble to the Constitution
of Bosnia and Herzegovina has been fundamental in defining the elements that constitute its identity.

Another element that can contribute significantly to the reconstruction of constitutional
identity is that of the historical moment of the constitution's establishment. Indeed, analysing the
exercise of constituent power and the manner or peculiarities in which it took place can contribute
significantly to defining the elements that mark the identity of a constitution. As in the case of Bosnia
and Herzegovina, for example, where constituent power was heavily internationalised, leading to the
establishment of certain principles of international humanitarian law, such as the protection of
freedoms, human rights, and the preservation of human dignity, as principles capable of uniting a
population exhausted by the divisions created by the armed conflict around widely shared values.

The way constituent power has been exercised can thus also provide valuable indications of
the principles that define a constitution's identity and the reasons for them.23! In addition, the identity
of a constitution, especially when it refers to the time of the drafting of the text, can also assume a
programmatic role for the order that the constitution has subsequently defined through the exercise
of constituent power. Indeed, in this case, identity coincides with the axiological aspirations that the
constituents placed in its provisions: identity coincides with what the constitution aspires to become,
rather than what it is at that moment.

This aspect highlights another element of constitutional identity, namely its dynamism.
Indeed, identity begins with stable elements, but can evolve and change over time. The view of
constitutional identity as a concept that expresses programmatic aspirations is particularly visible

with respect to those countries in transition that have undergone major «constitutional transformations
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that fundamentally change the character of the constitutional system».?*? Such an approach to
constitutional identity will be visible in the following chapter on Bosnia and Herzegovina, where the
voters have enshrined in the constitution a “promise of constitutional identity”, namely an identity
based on values and principles derived from constitutionalism and international law, with which local
society can identify beyond its ethical and religious differences, thus creating a discontinuity with the
previous situation of division created by the war.

The methods for identifying the identity of a constitution summarised in these pages may be
manifold, but we have chosen to describe only those that are used in the context of the search for
identity in the systems proposed as case studies. In particular, one of the main methods of identifying
the identity of a constitution has been that linked to the constitutional revision process and its limits.
Indeed, the existence of substantive and procedural limits to constitutional revision makes it possible
to identify the principles and values that constitute the essence of the constitution. Similarly,
constitutional preambles can provide important clues to the identity of a constitution, as they describe
the elements that inspired and guided the constituents in drafting the text and that constitute its
essence. Moreover, another method of identifying the identity element of a constitution can be found
in the study of the exercise of constituent power, since it is at the moment of the drafting of a
constitution that it is possible to understand the elements that influenced the drafting of the
constitutional text. In conclusion, the previous pages have also shown that the definition of
constitutional identity is not only through the study of the mere normative text - which, let us
remember, can also be non-formalised, as is the case of the European Union - but also through the
interpretation that the constitutional and supranational courts give to it. This is a further illustration
of how and why it is so difficult to define constitutional identity, given that the characteristics of each

constitution and the circumstances in which it was drafted are very different.

1.8. CONSTITUTIONAL IDENTITY AS PLURALISM

It remains to address the question of the role that the concept of constitutional identity plays
in a pluralistic society. This question is important because it allows us to illustrate, on the one hand,
why we have chosen to identify the subject of constitutional identity in the constitution itself and, on
the other hand, why the systems of Bosnia and Herzegovina and the European union have been chosen

as case studies. So far, two of the key concepts that are the subject of this chapter, namely constitution
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and identity, have been examined, but there is still a lack of insight into how these two concepts can
be developed in an increasingly plural world and thus in relation to a society that is increasingly
permeated by different worldviews and visions of reality. To better understand the challenges that
pluralism poses to the question of constitutional identity, it seems appropriate to begin this section
with a minimal definition of the concept of pluralism and, therefore, of its main declinations.

Pluralism is a concept that can take on different forms and meanings depending on the subject
that can be given to it. For this reason, a definition is outlined below which is as broad as possible to
cover the main forms of this concept. The pluralism - albeit in a substantially different meaning from
that used by contemporary scholars, but with a character that can still be defined as common - was
already recognised by Aristotle in his Politics as an essential element of ancient Greek democracy, to
be contrasted with Plato's monism.23 In modern times, the term pluralism, «derived from the noun
adjective “plural”»,?3* was taken up in the eighteenth century by Wolff and Kant, who wanted to
affirm the existence of a plurality of senses. However, it was not until the 20th century that a political
and legal theory of the concept of pluralism developed.?®

To summarise some elements of this legal and political concept, it can be said that pluralism
maintains that people with different beliefs, ideals, cultures and ways of looking at things can
nevertheless coexist in the same society and participate on an equal footing in the democratic process
within state institutions.?*® Another characteristic of the pluralist concept is that it is only its exercise
and application within a system that leads citizens to negotiate concrete solutions that contribute to
achieving the “common good” of society as a whole. This is evidenced by the fact that the underlying

premise of the pluralist conception is that people with different interests, beliefs and lifestyles can
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peacefully coexist and participate in the political process, recognising that different competing
interest groups can share power. In this sense, pluralism is seen as a key element of democracy, since
it enshrines an agreement, which may also be formalised in a constitution, whereby the different
elements that make up a society consider themselves bound to participate in the social and political
life of a system according to the same pre-established rules, for the good of their own group and,
indirectly, of the community as a whole. Indeed, although he did not use the term pluralism, James
Madison, in Federalist Paper No. 10, had already expressed his fears that “factionalism” and its
inherent political struggles would fatally fracture the new American republic: only by allowing many
competing factions to participate equally in government could this disastrous outcome be avoided. ¥’
Looking more closely at the political meaning of the term pluralism, it can be declined according to
a number of key principles. Scholars of the last century had noted that the main characteristic of the
government in which the principles of pluralism were applied was the absence of a single centre of
power, but rather that political power was shared among more or less large interest groups. This was
also expressed in the characteristic of the large political autonomy of the groups and their large
independence in the political sphere. This competition between groups inevitably leads to the
development of balancing mechanisms that create a balance between the positions of the various
elements that characterise society and confront each other in the political arena. However, this
construction would not be possible if there were no consensus on the “rules of the game” according
to which the order is to be constructed. In other words, the different groups within a society agree to
bring their different views of the world and society into the political arena, accepting regular and open
elections, the right to vote, majority rule, political equality, freedom of speech, the right of assembly
and the other rules that make peaceful and orderly politics of a democratic nature possible.?38

This general view of the concept of pluralism has tried to show how its main characteristic is
to create a political, legal and social environment that is capable of accepting and processing the
different cultures, world views, ideals and values that may exist in a society, bringing them back not
so much to a single vision, but to a core of rules that govern society, and is capable of creating an
environment in which these diversities coexist by clashing at the political level, without trying to
cancel each other out or marginalise other members of the group. In simple terms, pluralism is the
theory that accepts the diversities present in a society not as elements to be suppressed, but as intrinsic

features of the society itself, to be valued and reconciled within the system.?3°

23" Madison, J., Federalist No. 10. The Union as a Safeguard against Domestic Faction and Insurrection, in Hamilton,
A., Jay, J., Madison, J. (eds.), The Federalist Papers, Snova, New York, 39-44.
238 Longley, R., What Is Pluralism?

239 There are many theories and concepts that can be applied to the concept of pluralism, and in particular to the
different forms that pluralism can take. In this section, however, we will briefly describe the different faces of pluralism
that are more relevant to its concrete applications within the orders under analysis. As already mentioned, political
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pluralism assumes that pluralism helps to reach a compromise that enables decision-makers to know and deal fairly with
different competing interests. This means that the different elements that make up a society commit themselves, on the
basis of an agreement usually provided for in the constitution, to respect certain common values and to resolve their issues
politically in such a way as to achieve both the good of their own group and the common good of society as a whole. In
the words of Norberto Bobbio, we can conclude that pluralism, in its political sense, can be defined as the concept that
«proposes as a model a society composed of several groups or centres of power, even in conflict with each other, which
are assigned the function of limiting, controlling, opposing [...] the dominant centre of power» (Bobbio, N., Pluralismo,
in Bobbio, N., Matteucci, N., Pasquino, G. (eds.), /I Dizionario di Politica, UTET, Torino, 2004, 700). In addition to the
political sphere, pluralism accepts diversity in other spheres of society, which are today the most challenging and fraught
with tension, such as the cultural and religious spheres. In a society that calls itself truly pluralistic, both cultural and
religious pluralism derive from an implicit acceptance of pluralism on an ethical or moral basis, namely on the theory that
although different values may always conflict, «all remain equally right and accepted» (Longley, R., What Is Pluralism?,
1). As far as the concept of cultural pluralism is concerned, it can be explained by the fact that the diversity of cultures
can easily give rise to different social models, which in turn can be expressed in different legal systems. Attempting to
give a definition, albeit limited to the elements that are of most interest for the present work, it can be said that cultural
pluralism expresses a state in which different groups, divided on cultural grounds, manage to coexist within the same
society, tolerating each other and without any particular conflicts. Moreover, the idea of cultural pluralism implies that
even minority groups within a society dominated by a certain cultural vision can participate actively and fully in the social
and institutional life of the country, while maintaining their own cultural characteristics and traditions, without having to
change them in order to be accepted. Indeed, for the idea of cultural pluralism to work within a given order, it is still
necessary for the traditions and cultural practices of a minority group to be accepted by the majority of society. Otherwise,
minority groups may find it particularly difficult to participate in the social and institutional life of a country. This is
evidenced by the fact that in many legal systems where society is characterised by a plurality of cultural and traditional
elements, it is necessary to enact special laws capable of ensuring the effective exercise of the cultural rights of minority
groups. The issue of cultural pluralism is, moreover, closely linked to the concept of multiculturalism (see Chabod, F.,
L'idea di nazione, Laterza, Bari, 1961, 44-67; Tuccari, F., La nazione, Laterza, Roma-Bari, 2000; Campi, A., Nazione, il
Mulino, Bologna, 2004, 33 passim.), whereby a concept has emerged that accepts the presence of multiple cultures and
cultural systems in a single territorial or national context, as opposed to the idea of cultural homogeneity, as the presence
of a single cultural system in a specific context. Indeed, since the first half of the twentieth century, with the gradual
transformation of European states into areas of immigration, the homogeneity of European societies has been challenged
by the presence of minorities with principles, values and customs that differ from those of the majority. In the second half
of the twentieth century, this phenomenon was consolidated, also due to the increase in migratory flows from very
heterogeneous social and cultural contexts, and led to the development of constitutional and international norms aimed at
guaranteeing and protecting cultural diversity (For a reconstruction of the great migration transition that took place in
Europe during the 20th century see Corti, P., Storia delle migrazioni internazionali, Laterza, Roma-Bari, 2003, 99-118;
Bade, K. J., L’Europe en mouvement. La Migration de la fin du XVIlle siécle a nos jours, Seuil, Paris, 2002, 133-211;
Bardet, J. P., Dupaquier, J. (eds.), Histoire de Populations de |’Europe. Ill. Les temps incertains 1914- 1998, Fayard,
Paris, 1999, 332-356). If we want to briefly describe what is meant by multiculturalism, we can use the words of Beck,
who defined it as «[...] a strategy of social approach to otherness, which, both theoretically and politically, introduces
respect for cultural differences into the national spirit» (Beck, U., Lo sguardo cosmopolita, Carocci, Roma, 2005, 112).
Inevitably, the issue of cultural pluralism intersects with that of religious pluralism, as religious affiliation can often
profoundly influence one's cultural approach to other members of society and one's worldview (Massimo, 1., Liberta
religiosa e pluralismo culturale: un’analisi critica della giurisprudenza, Edizioni Scientifiche Italiane, Napoli, 2022,
passim; Petrosino, D., Pluralismo culturale, identita, ibridismo, in Rassegna Italiana di Sociologia, Vol. XLV, No. 3, 389-
418). Religious pluralism occurs when members of different faiths and beliefs coexist peacefully within the same society.
More generally, religious pluralism accepts the idea that there can be different religious worldviews and that these are all
valid, without any one belief system dominating the others. Thus, in contrast to exclusivism, namely the notion that only
one faith can be the bearer of “truth”, religious pluralism presupposes that there is constant dialogue and respect between
different religious groups in order to create a religiously based interaction that can guarantee the exercise of public and
private religious practices. It should be made clear that religious pluralism is not to be confused with religious freedom,
which on the contrary refers to the fact that religion and its practices are protected by the law of a state, and that therefore
there is no need for an "ecumenical" vision between the different faiths, creating a vision of diversity between religion
and culture coexisting in a common society( Longley, R., What Is Pluralism?, 1; For an in-depth view of the religious
theme in relation to constitutional law, see the works of Benigni, R. (eds.), Diritto e religione in Italia. Principi e temi,
Roma Tre Press, Roma, 2021, passim, Mancini, L., Milani, D. (eds.), Pluralismo religioso e localismo dei diritti, Giuffre,
Milano, 2023, passim; Marchei, N., Pluralismo religioso e integrazione europea: le nuove sfide, in Stato, Chiesa e
pluralismo confessionale, No. 3, 2019, passim; Zuanazzi, 1., La convivenza tra Stati e Religioni: profili giuridici, in
Lessico di etica politica, Vol. 3, No. 2, 2012, 32-41).
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This general description of the concept has attempted to describe in broad terms the features
that characterise the issue of pluralism, highlighting those aspects that intersect most closely with the
issue of constitutional identity. Indeed, in a society increasingly permeated by religious, cultural,
political, linguistic, and ethnic differences, the theory of pluralism seeks to synthesise these
differences in order to create a society that is as open as possible and not based on the idea of a
monism of values. In other words, pluralism sees society and reality as inherently made up of a
plurality of elements, which may also differ from each other, but which cannot be denied. Moreover,
the pluralist conception is based on the idea that there are no absolute truths; on the contrary, this
theory seeks to reconcile differences precisely from a position of neutrality. On closer inspection,
however, there may appear to be a contradiction between the theory of pluralism and the concept of
constitutional identity. Indeed, pluralism, as mentioned above, is based on the idea of the existence
of multiple identities that can nevertheless coexist within a society. Conversely, the theme of identity
is rooted in the equality of an order or society with itself and in its singularity, that is, in the notion
that it possesses characteristics that make it unique with respect to other orders or societies.?*° In other
words, the concept of constitutional identity seems to be at odds with the idea that different souls can
coexist in a society, since identity would be the search for those elements that make a constitution or
a people unique in relation to others, thus excluding the minority elements of society.*

On the contrary, by examining the case studies of Bosnia and Herzegovina alongside the European
Union order, this study endeavors to illustrate that the notion of constitutional identity is not
inherently at odds with pluralism. Rather than negating its foundations by favoring one particular
identity to the exclusion of others, constitutional identity can accommodate diverse identities. We
contend that not only is the coexistence of pluralistic values and constitutional identity feasible, but
it is also preferable, serving as a means of synthesizing various societal conceptions and perspectives.
Central to this argument is the premise that identity, when rooted in the constitution, can encompass
principles and values that transcend political, social, linguistic, and religious differences. In this
context, constitutional identity acts as a unifying force amidst societal diversity. It serves as a catalyst

for embracing the multiplicity of identities inherent in today's increasingly pluralistic societies In fact,

240 Jacobsohn, G. J., Constitutional Identity, 21 ff.; Rosenfeld, M., The Identity of the Constitutional Subject., 2010,
134 ff.

241 Jacobsohn, G. J., How to think about the reach of constitutional identity, 6-28; Jacobsohn, G. J., Constitutional
Identity, 361-397; Jacobsohn, G. J., Rights and American Constitutional Identity, 409-411; Rosenfeld, M., Constitutional
Identity, passim; Rosenfeld, M., Modern Constitutionalism as Interplay between Identity and Diversity, 3-36; Rosenfeld,
M., The identity of the constitutional subject, 1049-1050; Greene, J. P., The Constitutional Origins of the American
Revolution, passim; Kommers, D. P., Constitutions and national Identity, 127; Klug, H., Constitutional Identity and
Change, 41-50; Lopatriello, G., Constitutional Identity, by Gary Jeffrey Jacobsohn, 601-603; Han, Z. (eds.), The
Constitutional Identity of Contemporary China, 4; Tushnet, M., How do constitutions constitute constitutional identity?,
671.
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according to the approach that will be adopted in the following pages, constitutional identity is
interpreted as the core of values and principles contained in the constitutional text and developed by
the jurisprudence of the constitutional and supreme courts to reflect the “lowest common
denominator” capable of synthesising the different souls present in a society. From this perspective,
it could be said that the greatest challenge of contemporary constitutionalism lies precisely in its
ability to create a legal environment capable of responding to the various instances present in the
society it is called upon to govern. For this reason, the issue of constitutional identity seems to us
today to be the most appropriate for building and maintaining this pluralistic environment. In fact,
the purpose of identity should not be to define who “we” are and who the “others” are.

On the contrary, it should be able to provide the axiological foundations of a juridical nature
that not only allow the different groups in society to recognise each other, but also guarantee this very
plurality. The now classic principles of constitutionalism, such as the rule of law, the separation of
powers and the protection of rights and freedoms, constitute the ideal humus on which to cultivate
such an idea of constitutional identity, which is as inclusive as possible. In other words, we see
constitutional identity as the bridge between an increasingly plural and multicultural society and the
idea of constitutionalism. Indeed, in our view, it is constitutional identity that succeeds in expressing
the values and principles that act as a glue within a plural society, and that succeeds in catalysing this
diversity by creating the conditions for the peaceful coexistence of different groups in a society and
respect for their diversity. In fact, identity takes on an axiological character of a legal nature, going
beyond the concept of identity based on individual national traditions or national identities. The
strength of a truly constitutional identity lies precisely in its ability to represent the different souls

present in a society on the sole basis of widely shared values and principles of a legal nature.

1.9. CONSTITUTIONAL IDENTITY IN PLURAL SOCIETY : CONCLUDING REMARKS

This chapter has attempted to provide a doctrinal analysis - albeit limited to some specific
elements - of the concepts of constitution and constitutional identity. Specifically, regarding the idea
of the constitution, this concept has been developed by attempting to show how, beginning with the
French Revolution and the birth of constitutionalism, it has evolved in doctrine along a historical path
and what characteristics it has acquired. Then, to highlight the elements that can potentially define
the identity of a constitution, we have attempted to analyse, again from a doctrinal point of view, two
very important moments in the constitutional landscape.

On the one hand, we have tried to show how the generative moment of a constitution can

influence the definition of its identity. Indeed, the moment of drafting and adopting a constitution
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highlights the principles and values that the framers wanted to place at the basis of the constitutional
text; or the principles and values that were imposed from outside on a constituent assembly for various
historical, political, or sociological reasons.

On the other hand, we have also analysed the dynamic moment of the constitution, namely
the time point of the amendment of the constitutional text. The process of constitutional change, and
in particular its limits, is an important point of observation for the legal scholar in search of the
elements that constitute the identity of a constitution. In fact, the existence of an aggravated procedure
for amending the constitutional text and the existence of substantive limits are important indicators
of the principles and values that the electorate wished to protect from any amendment. We wanted to
analyse these two specific elements from a doctrinal point of view because they will then be used in
Chapters 11 and 111 of this thesis as a basis for research on how to identify constitutional identity in
practice.

The concept of constitutional identity, on the other hand, has also been analysed from a
doctrinal perspective, in order to highlight its fundamental elements and its historical development.
In particular, we have tried to relate the concept of identity to that of constitution in order to identify
certain elements that will be used in the study of constitutional identity within the two case studies.
Firstly, we have tried to define the subject of constitutional identity, explaining why - in order to
search for the element of identity in pluralist orders - we believe that the constitution itself is the
subject of identity, since this is the only way in which it is possible to link the element of identity to
principles that are truly legal and capable of acting as a connecting element between the diversities
present in societies. Secondly, the concept of constitutional identity was analysed from the point of
view of its sources. That is, we sought to identify the elements within a constitutional text that can
provide a valid point of reference for identifying and reconstructing identity.

Once we had identified the main features of the notion of constitution and constitutional
identity, we also addressed the issue of pluralism, trying to highlight its peculiarities and the
relationship that this concept weaves with that of constitutional identity. In particular, constitutional
identity in a plural society refers to the distinctive set of values, principles and norms embedded in a
nation's constitution that reflect and accommodate the diversity of its population. Plural societies are
characterised by the coexistence of different ethnic, cultural, religious, and linguistic groups, each
with its own identity. In such a context, the maintenance of a constitutional identity becomes crucial
to promote unity, respect diversity and ensure the protection of individual and group rights.

Indeed, with this research we would like to try to abandon the idea of identity as an element
of identification of a homogeneous group around certain values that are in opposition to the values of

other groups. Instead, we will try to show that the issue of constitutional identity can be understood
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as a "catalysing" factor of diversity, namely as the expression of a limited core of values that are
widely shared even in plural societies and that can provide the necessary legal basis for peaceful
coexistence, thus creating an aggregation of the different souls of a society.

More specifically, the research question on which this thesis is based is: how and according
to which criteria can the constitutional identity of a legal system operating in a highly plural society
be identified? In particular, we will seek to understand whether identity is an element that tends to
divide or whether, as this work will attempt to demonstrate, it is rather an element that succeeds in
recomposing into unity the diversities present in a system through the affirmation of general
principles and values, which, by virtue of their universality at an axiological level, succeed in
constituting a catalysing element within a system. In fact, this chapter constitutes a kind of doctrinal
introduction and explanation of the choices of analysis made in the following chapters. In other words,
it acts as a “hinge” between this first chapter, which seeks to identify the main concepts of this study,
and the analysis of constitutional identity that will be carried out in the following pages. We have
tried to explain why constitutional identity must be sought in the constitutional text and in the
interpretation of that text by the judges of the constitutional and supreme courts, because in this way
there is no risk of confusing the “real” identity elements of a constitution with those that relate to
certain characteristics of the population subject to that constitution, such as language, religion, history
or ethnicity. Indeed, an interpretation of constitutional identity based on the elements of law, and in
particular those derived from constitutionalism, makes it possible to understand how it is possible to
speak of identity even in a plural society. Constitutional identity, understood in this way, constitutes
the aggregate element present in a constitutional order, since it is based on principles and values that
are widely shared beyond the differences that may exist within society.

In conclusion, this chapter has sought to provide the doctrinal coordinates which will then be
applied to the analysis of the two case studies proposed here. But we have also explained why the
subject of identity deserves to be analysed in the context of orders characterised by a pluralistic
society. In fact, we believe that identity is the fundamental element capable of uniting and
recombining the diversity present in a society around principles and values that are universal in
content and that form the basis for peaceful coexistence. What we have attempted to do in this
theoretical description of the concept of constitutional identity is to show that identity can today be
the pivot by which individual and community pluralism can be guaranteed, not only in an increasingly
pluralist society, but also in the face of a concept of state and constitutional order that increasingly
has to come to terms with the extension of its legal boundaries and must relate to supranational

structures
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CHAPTER 2

WHEN CONSTITUTIONAL IDENTITY MEETS INTERNATIONAL LAW: THE CASE OF BOSNIA AND
HERZEGOVINA

SUMMARY: 2. INTRODUCTION; 2.1. THE STUDY IN THE CONSTITUTIONAL ORDER OF BOSNIA AND HERZEGOVINA:
THE STAGES; 2.2. THE HETERODIRECTED CONSTITUTION OF BOSNIA AND HERZEGOVINA: GENEVA AND NEW YORK
ACCORDS OF SEPTEMBER 1995; 2.3. GENERAL FRAMEWORK AGREEMENT FOR PEACE AND ITS STRUCTURE; 2.4.
CONSTITUENT POWER AND CONSTITUTIONAL IDENTITY IN BOSNIA AND HERZEGOVINA; 2.4.1. THE “(NON)DEMOCRATIC
ORIGIN” OF THE CONSTITUTION OF BOSNIA AND HERZEGOVINA (OR THE PROBLEM OF DEMOCRATIC LEGITIMACY); 2.4.2.
CONSTITUTIONAL AMENDMENT OR NEW CONSTITUTION; 2.4.3. THE NATURE OF THE CONSTITUTION OF BOSNIA AND
HERZEGOVINA; 2.5. CONSTITUTIONAL IDENTITY OF BOSNIA AND HERZEGOVINA IN THE LIGHT OF THE CONSTITUTIONAL
TEXT; 2.5.1. THE PREAMBLE: FIRST STEPS TOWARDS DEFINING THE CONSTITUTIONAL IDENTITY OF BOSNIA AND
HERZEGOVINA; 2.5.2. THE DISPOSITIONS OF THE CONSTITUTION OF BOSNIA AND HERZEGOVINA,; 2.5.3. THE ANNEXES TO
THE CONSTITUTION OF BOSNIA AND HERZEGOVINA; 2.6. CONSTITUTIONAL REVISION AND ITS LIMITS: AN IMPLICIT
DEFINITION OF CONSTITUTIONAL IDENTITY; 2.6.1. THE CONSTITUTIONAL AMENDMENT PROCEDURE IN BOSNIA AND
HERZEGOVINA; 2.6.2. THE LIMITS TO THE CONSTITUTIONAL AMENDMENT PROCEDURE, OR THE CONTENT OF
CONSTITUTIONAL IDENTITY; 2.7. THE ROLE OF JUDICIARY IN PROTECTING CONSTITUTIONAL IDENTITY; 2.8. EUROPEAN
COURT OF HUMAN RIGHTS AND CONSTITUTIONAL IDENTITY IN BOSNIA AND HERZEGOVINA; 2.9. ARE “CONSTITUENT
PEOPLES” THE OTHER SIDE OF THE CONSTITUTIONAL IDENTITY? CONSTITUTIONAL AND ECTHR JURISPRUDENCE
COMPARED; 2.9.1. THE “CONSTITUENT PEOPLES” AND “OTHERS” IN THE TEXT OF THE CONSTITUTION; 2.9.2. “CONSTITUENT
PEOPLES” AND CONSTITUTIONAL IDENTITY IN CONSTITUTIONAL COURT AND ECTHR JURISPRUDENCE; 2.10.
CONCLUSIONS: WHICH IDENTITY?

2. INTRODUCTION

The subject of constitutional identity contains both the fascination of defining the deep roots
of a legal order and all the difficulties that such research can entail. Indeed, the topic still raises many
definitional doubts among legal scholars as to its actual content, as well as conflicting interpretations
as to the subject of this identity and how it should be identified.* However, the charm and difficulties
of identifying identity are heightened when dealing with a particularly complex constitutional system.

This chapter attempts to reconstruct and define the constitutional identity of Bosnia and
Herzegovina. This endeavour is particularly complex, not only because of the definitional difficulties
mentioned above, but also for specific reasons. In fact, the study of the constitutional system of Bosnia

and Herzegovina raises the delicate issue of “internationalised constitutional systems”,2 namely those

! On these definitions and the issues that legal doctrine has raised in this direction, we refer to the first chapter of this
thesis, where the subject has been examined in depth and where numerous bibliographical indications have been provided
for each of the topics only mentioned here.

2 Ex multis see De Vergottini, G., Le transizioni costituzionali, 164 ss., Piergigli, V., Diritto costituzionale e diritto
internazionale: dalla esperienza dei procedimenti costituenti eterodiretti alla UN policy framework assistance, in Rivista
AIC, No. 1, 2015, 2; De Vergottini, G., Diritto costituzionale comparato, 237-244; Maziau, N., Le costituzioni
internazionalizzate, 1413; Feldman, N., Imposed Constitutionalism, in Connecticut Law Review, Vol. 37, 2004, 857 ft.;
Kumm, M., The Legitimacy of International Law. a Constitutionalist Framework of Analysis, in European Journal of
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legal contexts in which constituent power is the result of a direct application of international law.
Indeed, the constitutional system of this Balkan country is characterised by the fact that it is the result
of a “heterodirected” (or “heteroimposed”) constitutional process, an aspect that makes the
identification of constitutional identity particularly difficult, as the drafting of the constitutional text
stems from a series of international agreements in which the role of local actors has been limited.
This led some scholars to speak of the «total internationalisation of the constitution of Bosnia and
Herzegovina».2 Moreover, the same ethnic structure of Bosnian-Herzegovinian society, characterised
by a pronounced claim to identity of the various groups living there,* has had a significant influence
on the constitutional text and the State structure itself.> This plural composition of the Bosnian-
Herzegovinian population inevitably leads to difficulties in identifying the values and principles on
which the country's constitutional order is based, considering the different views of the peoples living
there. Maybe also for these reasons, at least until now, legal scholarship has only marginally

addressed the constitutional identity of Bosnia and Herzegovina,® allowing the present work to

International Law, Vol. 15, No. 4, 2004, 931; Floridia, G., Il costituzionalismo “a sovranita limitata” tra paradosso e
necessita, in Orru, R., Sciannella L. G. (eds.), Limitazioni di sovranita e processi di democratizzazione, Giappichelli,
Torino, 2004, 7; Samuels, K., Post-Conflict Peace-Building and Constitution-Making, in Chicago Journal of
International Law, Vol. 6, 2006, 663 ff.; Dann, P., Al-Ali, Z., The Internationalized Pouvoir Constituant: Constitution-
Making under External Influence in Iraq, Sudan and East Timor, in Max Planck Yearbook of United Nations Law, Vol.
10, 2006, 423; Riegner, M., The Two Faces of the Internazionalized pouvoir constituant: Independence and Constitution-
Making Under External Influence in Kosovo, in Goettingen Journal of International Law, No. 2, 2010, 1035 ff.; Grewe,
C., Riegner, M., Internationalized Constitutionalism in Ethnically Divided Societies. Bosnia-Herzegovina and Kosovo
Compared, in Max Planck Yearbook of United Nations Law, Vol. 15, 2011, 1 ff.

8 Maziau, N., Le costituzioni internazionalizzate, 1413. See also Nikoli¢, P., I sistemi costituzionali dei nuovi Stati
dell’ex-Jugoslavia, Giappichelli, Torino, 2002, 189-192; Batavelji¢, D., Mutamenti giuridico-costituzionali nei Paesi in
transizione con particolare riferimento ai Paesi dell ex-Jugoslavia, in Gambino, S. (eds.), Costituzionalismo europeo e
transizioni democratiche, Giuffré, Milano, 2003, 197-210; Woelk, J., La transizione costituzionale della Bosnia ed
Erzegovina. Dall ordinamento imposto allo Stato multinazionale sostenibile?, CEDAM, Padova 2008, passim.

4 There are many works on the ethnic composition of Bosnia and Herzegovina. Here, wishing to simplify, we refer to
a few studies that can provide an insight into the changes that occurred between the pre- and post-war periods. Ex multis
see Zila, O., Ethno-demographic development in Bosnia and Herzegovina in 1971-1991 and its propensity for ethnic
conflict, in Acta Universitatis Palackianae Olomucensis-Geographica, Vol. 44, No. 1, 2013, 5-25; Gunnarsson Popovié,
V., Who is Bosnian? Ethnic Division in Bosnia and Herzegovina and its Implications for a National Identity,
Forsvarshogskolan, Stockholm, 2019, 16-27; Babovi¢, M., et al. (eds.), Population Situation Analysis in Bosnia and
Herzegovina, SeConS Report, 2020. For a more detailed discussion of minorities, see this article: Katz, V., The Position
of National Minorities in Bosnia and Herzegovina before and after the Breakup of Yugoslavia, in Studia
Srodkowoeuropjskie I Balkanistyczne, Vol. XXVI, 2017, 193-204. For the results of the last census in Bosnia and
Herzegovina, see the data supplied by the Institute for Statistics of Bosnia and Herzegovina.

SKeil, S., Perry, V. (eds.), State-Building and Democratization in Bosnia and Herzegovina, Routledge, London, 2015,
15-39; Dzihi¢, V., Wieser, A., Incentives for Democratization? Effects of EU conditionality on democracy in Bosnia and
Herzegovina, in Europe-Asia Studies, Vol. 63, No. 10, 2011, 1803-1825; Keil, S., Building a Federation within a
Federation-the curious case of the Federation of Bosnia and Herzegovina, in Le Europe en Formation, Vol. 64, 2014,

6 Piergigli, V., Bosnia and Herzegovina: in Search for the Constitutional Identity?, in Benedizione, L., Scotti, V. R.
(eds.), Proceedings of the conference. Twenty years after Dayton. The constitutional transition of Bosnia and
Herzegovina, LUISS Accademy, Roma, 2016, 123-129; Mirasc¢i¢, Dz., Begi¢, Z., Pravna priroda bosanskohercegovackog
pluralnog drustva i najznacajnije specificnosti njegovog savremenog ustavnog uredenja, in Ustavno parvo Zahodnega
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analyse an area that has been not yet academically “explored”: at the same time this last observation
makes particularly difficult to study this topic, due to the lack of established doctrinal footholds about
Bosnian-Herzegovinian identity.

Against this background, the objective of this chapter is to reconstruct the constitutional
identity of Bosnia and Herzegovina, as a plural society with elements with a tendency towards
disintegration. This aim raises two questions in order to identify the specific aspects of the
constitutional identity of the Balkan country. The first question is whether it is possible to reconstruct
and define the identity of a legal system that is the result of a heterodirected constitutional process,
and how to recognise the identity of an internationalised constitution.

After clarifying the main objective of this chapter and the questions it seeks to answer, it seems
appropriate to provide the reader with a legend to indicate the crucial aspects that this text will address
in the following pages. In pursuit of this objective, an exploration into the constitutional history and
evolution of the Bosnian and Herzegovinian constitution will be presented. This endeavor aims to
offer insights into crucial aspects that bear significance for an accurate interpretation of the pertinent
legal framework. In addition, in this first part will examine the relationship between identity and
constituent power, and the specific questions of the legitimacy of the constitution adopted by Bosnia
and Herzegovina after the Dayton Agreement and its relationship with the previous constitution of
1993. This allows us to understand not only how identity can be defined and developed in such legal
contexts, but also how it has been influenced by the way in which the constitution was adopted.
Although the first part of the chapter does not deal directly with the issue of identity, it is
indispensable for understanding the dynamics that shape and define the constitutional identity of
Bosnia and Herzegovina, as they constitute its logical-legal antecedent, without which it would not
be possible to understand why and how this identity developed within the constitutional text.
Moreover, the first part of the chapter is essential for understanding the particular and complex
constitutional history of the country, without which it would be difficult for the reader to orient
himself and thus to perceive and understand the real difficulty in reconstructing and defining the
constitutional identity of Bosnia and Herzegovina.

The second part of the chapter is devoted to the reconstruction and identification of the
constitutional identity of Bosnia and Herzegovina. Specifically, this will be divided into several
stages, each of which will deal with specific elements. This second part of the chapter focuses on the

analysis of the constitutional text. Indeed, to identify the elements that define the identity of Bosnia

Balkana, No. 11, 2009, 73-96; Zgodi¢, E., Ustavni patriotizam za Bosnu i Hercegovinu, in Mutapci¢, E. (eds.), Zbornik
radova naucnog skupa. Ustavno pravni razvoj Bosne i Hercegovine (1910-2010), Pravni fakultet Univerzitet u Tuzli,
Tuzla, 2011, 257-268; Karan, S., Oblik drzavnog uredenja Bosne i Hercegovine, in Godisnjak fakulteta pravnih nauka,
No. 4, 2014, 156-167.
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and Herzegovina, the study will focus on the preamble of the constitution, its provisions and its
annexes, as a "map document” in order to grasp the clues necessary to identify the country's
constitutional identity. The reason why this analysis is based on positive law lies in the fact that it
was the framers themselves who defined, often explicitly, in the constitutional text the values and
principles that form the basis of the country's legal system and bind the work of the state in its internal
and external relations. As will be seen in the following pages, this is evident in each of the parts of
the Bosnia and Herzegovina constitution. In fact, the principles on which the constitutional order of
the country is based are explicitly stated in the preamble and are then applied and protected in the
normative part and the annexes of the constitution. Similarly, as will be described in more detail
below, the very process of constitutional revision and its limits provide important information about
the values that form the basis of the constitutional order of Bosnia and Herzegovina and thus enjoy
special protection from change, which other values do not. However, the reconstruction of
constitutional identity does not only concern the study of positive law, as an important role is also
played by the jurisprudence of the Constitutional Court, and although it is to be anticipated that this
Court has not adopted the language of identity, in some of its decisions it has made important
contributions to the identification of the values that are at the core of the constitutional order of the

country and, as such, constitute its identity.

2.1. THE STUDY IN THE CONSTITUTIONAL ORDER OF BOSNIA AND HERZEGOVINA: THE STAGES

The constitutional order of Bosnia and Herzegovina has been the subject of a considerable
number of writings and studies, especially in the period from 1995.7 So much so that the attention
paid to this country by academics can be divided into three main periods.

The first studies on the Bosnian-Herzegovinian legal system dealt mainly with the question of
the legitimacy of the adoption of the new constitution, given that the current constitutional text is an
annex to an international agreement, namely the General Framework Agreement for Peace in Bosnia
and Herzegovina.® Subsequently, after the main questions of legitimacy had been exhausted, the
doctrine focused on the specific solutions of the legal architecture defined by the new constitution. In

particular, scholars focused on the type of government, which was strongly influenced by the ethnic

" See, inter alia, Woelk, J., La transizione costituzionale della Bosnia Erzegovina, 2008, passim; Kuzmanovi¢, R., 1]
Costituzionalismo della Bosnia-Erzegovina fra nuovo sistema mondiale e transizione, in Gambino S. (eds.),
Costituzionalismo europeo e transizioni democratiche, Giuffré, Milano, 2003, 211-228; Kysmanosuh , P., Yemaeno
npaso, Anienpon, bama Jlyka [Kuzmanovié, R., Ustavno Pravo, Apeiron, Banja Luka], 2002, 201, passim.

8 Yee, S., The New Constitution of Bosnia and Herzegovina, in European Journal of International Law, No. 7, 1996,
176-192; Gaeta, P., The Dayton Agreement and International Law, in European Journal of International Law, No. 7,
1996, 147-163.
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factor. Similarly, the presence of different ethnic groups influenced the vertical form of statehood,
with the creation of a federal state, where ethnic and territorial elements coexist.®

The third "wave" of interest in the constitutional order of Bosnia and Herzegovina within the
public law doctrine occurred in the first decade of the 2000s. Then, a possible amendment of the
constitutional text seemed imminent and was strongly advocated by the international community and
the European Union.*® However, the revision did not take place and even this strand of scholarly
interest faded. Following the latest (unsuccessful) attempts at revision, interest in the constitutional
affairs of the small Balkan country has become increasingly rare, except for a few pronouncements
by the local constitutional court - a situation that more or less continues today.*!

The purpose of the above-mentioned division is not only to trace the interests expressed by
the legal doctrine on Bosnia and Herzegovina, but also to inquire the reasons hidden in the fact that
there are no monographs or more extensive studies dealing with the issue of the constitutional identity
of Bosnia and Herzegovina, as if the doctrine has been (un)interested in the topic of the constitutional
identity of this country. In other words, there has been no specific treatment of the issue of
constitutional identity in the sense of that concept which defines the fundamental core of an order and
in which certain constitutional provisions can outline its supreme purposes and values,*? which
together imbue the order with its typical content, enunciate the essential and inalienable aspects of
the form it was intended to take, and provide the supreme interpretive criterion for all other provisions

that make up the constitution.!3

® Keil, K., Multinational federalism in Bosnia and Herzegovina, Ashgate, Farnham, 2013, 53-95; Trnka, K.,
Specificnosti ustavnog uredenja Bosne i Hercegovine, in Journal for Constitutional Theory and Philosophy of Law, No.
9, 2009, 44-71; Bahcheli, T., Noel, S., Imposed and proposed federations: issues of self-determination and constitutional
design in Bosnia-Herzegovina, Cyprus, Sri Lanka and Iraq, in The Cyprus Review, Vol. 17, No. 1, 2005, 13-36; Sebastian,
S., Constitutional Engineering in Post-Dayton Bosnia and Herzegovina, in International Peacekeeping, Vol. 19, No. 5,
2012, 597-611.

10 Bieber, F., Bosnia-Herzegovina: Slow Progress towards a Functional State, in Southeast European and Black Sea
Studies, Vol. 6, No. 2, 2006, 43-64; Toal, G., O’Loughlin, J., Djipa, D., Bosnia-Herzegovina Ten Years after Dayton:
Constitutional Change and Public Opinion, in Eurasian Geography and Economics, Vol. 47, No. 1, 2006, 61-75; Clarke,
H. L., Ten Years of Unfinished Change in the Constitutional Structure of Bosnia and Herzegovina, in Gelazis, N. (eds.),
The Tenth Anniversary of the Dayton Accords and Afterwards: Reflection on Post-Conflict State — and Nation-Building,
Woodrow Wilson International Center for Scholars, 2006, 61-69.

11 See Mujanovic, J., Bosnia and Herzegovina s eroding Dayton constitutional order, in Journal for Labour and Social
Affairs in Eastern Europe, No. 2, 2020, 145-164; Costa, M., Da Dayton a Bruxelles? L’evoluzione della condizionalita
pre-adesione dell’Unione europea e gli effetti della nuova strategia applicati nei confronti della Bosnia ed Erzegovina,
in Federalismi.it, No. 11,2016, 1-27; Banning, T., The ‘Bonn Powers’of the High Representative in Bosnia Herzegovina:
Tracing a Legal Figment, in Goettingen Journal of International Law, Vol. 6, No. 2, 2014, 261-302; Szasz, P. C., The
Question for Bosnian Constitution: Legal aspects of Constitutional Proposals Relating to Bosnia, in Fordham
International Law Journal, Vol. 19, No. 2, 1995, 363-407.

12 Mortati, C., Articolo 1, in Branca, G. (eds), Commentari della Costituzione. I principi fondamentali, Zanichelli,
1975, 5 ff, in this sense, the author does not explicitly speak of constitutional identity, but of 'fundamental principles' or
'supreme principles'.

13 Ibidem.
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Due to this observation to address the issue of constitutional identity in Bosnia and
Herzegovina, it is necessary to analyse certain fundamental aspects in order to understand its content.
A preliminary step in this study will be accordingly devoted to the analysis of "internationalised

constitutions” and, more specifically, to the constitutional history of the country.

2.2. THE HETERODIRECTED CONSTITUTION OF BOSNIA AND HERZEGOVINA: GENEVA AND NEW

YORK ACCORDS OF SEPTEMBER 1995

As mentioned in the previous chapter, Bosnia and Herzegovina is an emblematic case of an
"internationally guided constitutional process”. In fact, the constitution-making process is the result
of a series of international agreements reached within the broader framework of the international
order. Indeed, the current constitution of Bosnia and Herzegovina is included in Annex IV of the
General Framework Agreement for Peace, also known as the Dayton Agreement. However, the
structure of the constitutional text and the basic principles and values contained therein are merely
the result of certain international agreements previously drawn up between the parties to the conflict
and the international community. Therefore, to understand certain choices made by the constituents,
which later became an integral part of the current constitution, it is necessary to take a step back to
September 1995. That is, when two international agreements on the general principles of the future
constitution of Bosnia and Herzegovina were reached and signed. These were the Geneva Agreement
and the New York Agreement.

The first agreement was reached in Geneva on 8 September 1995%° by the Foreign Ministers
of the Republic of Bosnia and Herzegovina, the Republic of Croatia, the Federal Republic of
Yugoslavia, and representatives of the international community meeting in the Contact Group.'® The
second agreement - called "Further Agreed Basic Principles"!’ to emphasize the connection with the
previous one - was reached by the same Ministers and international representatives in New York on

26 September 1995. The two international agreements are particularly important because they outline

14 Sar¢evié, E., Ustav iz nuzde. Konsolidacija ustavnog prava Bosne i Herzegovine, Rabic, Sarajevo, 2010, 21-34;
Szasz, C., The question for a Bosnian Constitution: Legal Aspects of Constitutional Proposals Relating to Bosnia, in
Fordham International Law Journal, Vol. 19, No. 2, 1995, 363-373.

15 Agreed Basic Principles, Geneva, 8 September 1995.

16 The Republic of Bosnia and Herzegovina was represented by Foreign Minister Muhamed Sacirbey; Mate Grani,
for the Republic of Croatia; and Milan Milutinovi¢, for the Federal Republic of Yugoslavia. The Contact Group was
formed in April 1994 with the aim of renewing international efforts to resolve the conflict in Bosnia and Herzegovina. It
was composed of diplomatic representatives of five States: France, Germany, Russia, United Kingdom, and United States.
See Leigh-Phippard, H., The Contact Group on (and in) Bosnia. An exercise in conflict mediation?, in International
Journal, Vol 53, No. 2, 1998, 306-324; Chollet, D., The road to the Dayton Accords, Pelgrave Macmillan, London, 2005,
31-47; Holbrooke, R., To end a War, Modern Library, New York, 1999, 133-141 and 169-184.

17 Further Agreed Basic Principles, New York, 26 September 1995.
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the essential content of the future constitution of Bosnia and Herzegovina, which was then drafted
during the peace negotiations that ended with the Dayton Agreement.

It is certainly not possible here to examine the content of the two agreements in their entirety,
but it is possible to mention some aspects that are particularly interesting in relation to the aims of the
present chapter. In particular, the Geneva Agreement can be remembered for having established some
fundamental aspects of the current state and institutional structure of Bosnia and Herzegovina. Indeed,
two of the key issues to be resolved were the legal status of the country at the international level and
the extension of its national borders.'® As a result of this delicate issue, the Agreement provides that
Bosnia and Herzegovina will continue to exist as a sovereign state within the borders internationally
recognised by the United Nations in 1992.1° In this way, the agreement also confirmed that the war
did not undermine the sovereignty of the state and that the borders of the state are intangible. On the
other hand, regarding the internal order of Bosnia and Herzegovina, the Geneva Agreement
introduced the greatest novelty. It recognised the existence of two "entities",?° the Federation of
Bosnia and Herzegovina?! and the Republika Srpska,?? whose administrative boundary coincided with

those of the war front.23

18 See Misha, G., The fall of Yugoslavia: the third Balkan war, Pinguin Books, London,1992, passim; Little, A., Silber,
L., Yugoslavia: Death of a Nation, Pinguin Books, London, 1997, passim; Pitjevec, J., Le guerre jugoslave: 1991-1999,
Einaudi, Torino, 2001, 232-289; Marzo Magno, A., La guerra dei dieci anni. Jugoslavia 1991-1999, 11 Saggiatore, Milano,
2001, passim; Shoup, P. S., Burg, S. L., The war in Bosnia-Herzegovina: ethnic conflict and international intervention,
Sharpe, London, 1999, 21 passim; Rumiz, P., Maschera per un massacro. Quello che non abbiamo voluto sapere della
guerra in Jugoslavia, Feltrinelli, 2014, 79 ff.

19 Art. 1, Agreed Basic Principles, Geneve, 8 September 1995. That is, the maintenance of the borders as defined
during World War Il by the Anti-Fascist State Council for the People's Liberation of Bosnia and Herzegovina
(ZAVNOBIH) at its first meeting on 25 November 1943. On the Badinter Commission see Pelllet, A., The Opinion of the
Badinter Arbitration Committee. A Second Breath for the Self-Determination of Peoples, in European Journal of
International Law, No. 3, 1992, 178-185; Pomerance, M., The Badinter Comission: The Use and Misuse of the
International Court of Justice’s Jurisprudence, in Michigan Journal of Internatonal Law, Vol. 20, No. 1, 1998, 31-58;
Radan. P., The Badinter Arbitration Commission and the Partition of Yugoslavia, in Nationalities Papers, Vol. 25, No.
3, 1997, 537-557; Craven, M. C. R., The European Community Arbitration Commission on Yugoslavia, in British
Yearbook of International Law, Vol. 66, No. 1, 1995, 333-413.

20 Art. 1, Agreed Basic Principles.

2l The Federation of Bosnia and Herzegovina was formed as a result of the Washington Agreement between the
Republic of Bosnia and Herzegovina and the Republic of Croatia, which put an end to the confrontation between the
Bosnian and Croat-Bosnian components in Bosnia and Herzegovina. Marko, J., Ustav Federacije Bosne i Hercegovine,
in Ademovi¢, N., Marko, J., Markovi¢, G. (eds.), Ustavno parvo Bosne i Hercegovine, Konrad Adenauer Stiftung,
Sarajevo, 329-334.

22 Savi¢, S., Republika Srpska poslje Dejtona, Pravni Fakultet u Banja Luci, Banja Luka 1999, 78; Markovi¢, G.,
Ustav Republike Srpske, in Ademovi¢, N., Marko, J., Markovi¢, G. (eds.), Ustavno parvo, 385-390.

2 Article 2 of the Geneva Agreement specifies (para. 1) that the extent of the Federation of Bosnia and Herzegovina
shall correspond to 51 per cent of the state territory and the remaining 49 per cent shall belong to Republika Srpska.
However, the basic agreement leaves a window open for further agreements between the parties regarding possible
territorial changes. The Entities will continue to exercise their functions according to their respective Constitutions,
provided these are amended in such a way as to comply with the basic principles of this Agreement (para. 2). Furthermore,
the Entities are entitled to establish special, parallel relations with neighbouring states, in accordance, however, with the
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The main feature of the New York Agreement is that it sets out the main elements of the form
of government for the future constitution of Bosnia and Herzegovina. It provides for the establishment
of a Parliamentary Assembly, two-thirds of whose members will be elected in the territory of the
Federation of Bosnia and Herzegovina and one-third in the Republika Srpska. It is also stipulated that
all decisions of this legislative body will be taken by a majority of at least one third of the voters in
each entity, to guarantee both territorial and ethnic components. Regarding the executive, it is
interesting to note that the New York Agreement pays particular attention to the presidency and
defines its composition and voting procedures in a fairly precise and pre-determined manner.?* In
addition, the new arrangement also provides for a supreme judicial body: «a Constitutional Court
with jurisdiction to decide all questions arising under the Constitution of Bosnia and Herzegovina as
it will be revised in accordance with all agreed basic principles».?® It is interesting to note that one of
the distinguishing features of the BiH legal system from the outset has been the central role played
by the international standard of human rights protection. Indeed, the Geneva Agreement places the
utmost respect for human rights at the center of the drafting of the basic principles of the new
constitution.?® Similarly, as regards the form of government, it should be noted that, apart from some
adjustments and clarifications, it remains virtually unchanged from the final constitutional text.

In conclusion, the analysis of the two agreements — albeit developed only in its essential lines
— has made it possible to illustrate the strong bond that exists in international constitution-making
processes between the organs of the international community and local constituents. In fact, the

constitution of Bosnia and Herzegovina is the fruit of agreements reached at the international level

sovereignty and territorial integrity of Bosnia and Herzegovina (para. 3). Paragraph (4) closing Article 2 of the Agreement
stipulates that the entities, by adopting this document, undertake to hold elections at all levels (state, entity and local)
under the supervision of international observers. Furthermore, they undertake to adopt and obey international human
rights standards. In particular, to guarantee freedom of movement and to allow displaced persons to regain their right to
housing or to be justly compensated. The third article of the Geneva Accord lists a number of obligations that the entities
assumed with the adoption of this document. The first obligation for the entities (para. 1) was to appoint a Commission
for Displaced Persons to enable refugees to return to their residences and regain the right to their homes or be justly
compensated if they did not. The establishment of a Human Rights Commission (para. 2) to oversee the respect and
application of human rights principles. The creation of public enterprises (para. 3) that can manage infrastructure; as well
as the formation of a Commission for the preservation and protection of historical monuments (para. 4). The article closes
with a commitment by the two entities to develop and apply the arbitration system to resolve disputes that may arise
between them (para. 5).

24 «A Presidency, two thirds of which will be elected from the territory of the Federation, and one-third from the
territory of the Republika Srpska. All Presidency decisions will be taken by majority vote, provided, however, that if one-
third or more of the members disagree with a decision taken by the other members and declare the decision to be
destructive of a vital interest of the entity or entities from which the dissenting members were elected, the matter will be
referred immediately to the appropriate entity/entities parliament. If any such parliament confirms the dissenting position
by a two-thirds vote, then the challenged decision will not take effect», art. 6, para. 2, Further Agreed Basic Principles,
New York, 26 September 1995.

35 Art. 6, para. 4, Further Agreed Basic Principles.

% Art. 2, para. 2, Agreed Basic Principles.
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not only in its form, but also in its content, which was established based on intensive diplomatic
activity conducted by the Contact Group. Moreover, the case of Bosnia and Herzegovina
demonstrates the increasing involvement of international organisations in drafting the constitutions

of those countries where there is a war or strong political tensions.

2.3. GENERAL FRAMEWORK AGREEMENT FOR PEACE AND ITS STRUCTURE

The Dayton Peace Agreement, which ended the war in Bosnia and Herzegovina in November
1995, was not the only attempt by the international community and Western countries to end
hostilities.?” In fact, during the work of the Peace Conference for the Former Yugoslavia in 1992, the
first plans for the administrative division of the country were proposed in order to avoid the outbreak
of war.? However, the armed conflict started in the same year and the first peace plan for Bosnia and
Herzegovina was the one drawn up by Lord Carrington and the Portuguese Cutileiro,?® which
envisaged the division of the country into districts on the basis of ethnicity in order to distribute local
power among the various ethnic groups and ensure their continued coexistence, without changing the
original borders of the Bosnian-Herzegovinian state.®® The Carrington-Cutileiro plan initially met
with formal success among the interested parties,3* but was later rejected explicitly by some
politicians and implicitly by others, with the formation of autonomous entities, such as the Serbian
and later the Croatian, which were in open opposition to what the plan envisaged.®? In January 1993,
in an attempt to mediate between the three warring parties, UN Special Envoy Cyrus Vance and
European Community representative Lord Owen drew up a peace plan, known as the Vance-Owen
peace plan, which proposed the partition of Bosnia into ten semi-autonomous regions divided along

ethnic lines.®® Despite the initial expectations created by this plan, which were also justified by the

27 Steiner, C., Ademovié, N. (eds.), Constitution of Bosnia and Herzegovina, 26-28; Herman, T., The War in Bosnia-
Herzegovina: Ethnic Conflict and International Intervention, in International Journal on World Peace, Vol. 16, No. 4,
1999, 89-91; Cutts, M., The Humanitarian Operation in Bosnia, 1992-1995: dilemmas of negotiating humanitarian
access; in Working Paper UNHCR, No. 8, 1999, 1-25.

28 See Pellet, A., The Opinions of the Badinter Arbitration Committee. A Second Breath for the Self-Determination of
Peoples, in European Journal of International Law, No. 3, 1992, 182-183; Pomerance, M., The Badinter Commission:
The Use and Misuse of the International Court of Justice s Jurisprudence, in Michigan Journal of International Law, Vol.
20, No. 1, 1998, 31-58.

2 Bieber, F., Building Impossible States? State-Building Strategies and EU Membership in the Western Balkans, in
Europe-Asia Studies, Vol. 63, No. 10, 2011, 1783-1802.

%0 Little, A., Silber, L., Yugoslavia, 258-264.

31 The President of the Presidency of the Republic of Bosnia and Herzegovina, Alija Izetbegovié, at first viewed the
plan positively, but then changed his opinion on it, claiming that any division, operated on any basis, of Bosnia was to be
ruled out ab origine.

%2 Little, A., Silber, L., Yugoslavia, 258-264.

3 Ivi, 276-290; Owen, D., Balkan Odyssey, Phoenix, London, 1996, 34 passim; Holbrooke, R., To End a War, 21-60.

105



support of the Bosniacs, Bosnian Serb and Bosnian Croat leaders, the plan was rejected by the
National Assembly of the Republika Srpska.®* The peace plan that most closely anticipated the
Dayton Peace Agreement was the Owen-Stoltemberg plan, drawn up in the summer of 1993,3° which
envisaged the division of Bosnia and Herzegovina into three territorial entities, each led by the
numerically dominant ethnic group. The plan was rejected in the same summer by the Government
of the Republic of Bosnia and Herzegovina, which saw in such a clear-cut tripartite division, along
such distinct ethnic lines, the end of Bosnia and Herzegovina as a unitary state and thus the mutation
of its borders as guaranteed by the Badintern Commission.¢ Between 1994 and 1995, the Contact
Group played a crucial role, first in bringing hostilities between Bosniacs and Bosnian Croats to an
end with the Washington Agreement of March 1994, and in creating the Federation of Bosnia-
Herzegovina, which would later become one of the two constituent entities of the country under the
Dayton Peace Accords. The Contact Group's more forceful intervention and the authorisation of
UNPROFOR? to use force succeeded in persuading the parties to come to the negotiating table. In
reality, it was also the changing balance of power on the ground that determined the will of the
parties.3®

The Dayton Agreement was negotiated at Wright-Patterson Air Force Base in Dayton, Ohio,
which was the most suitable location for a dense meeting of the warring parties. The conference was
led by the United States, in the person of Secretary of State Warren Christopher and Deputy Secretary
of State Richard Holbrooke, who played a key role in concluding the peace accords. The conference,
which took place from 1 to 21 November 1995 and was attended by Slobodan MiloSevi¢ as President
of the Federal Republic of Yugoslavia, Alija Izetbegovi¢ as President of Republic of Bosnia and
Herzegovina, and Franjo Tudman as President of Republic of Croatia, «confirmed that the Bosnian
war was not just a civil war, as the international community had long claimed»,3 but a much more

complex conflict in which external forces had exploited the country's ethnic diversity for mutual

34 The president of Republika Srpska, Radovan KaradZi¢, was under heavy pressure from the president of Federal
Yugoslavia, Milo§evié, and the Montenegrin Bulatovié, to approve the plan with his own paraphernalia. Milosevi¢ had
every interest in achieving peace, as it would have meant an end to the economic sanctions that the United Nations had
imposed on Federal Yugoslavia because of the extensive material, human and political support given to the Bosnian Serb
insurgents, and it would have meant MiloSevié's redemption as a politician in the eyes of the international community.

% Little, A., Silber, L., Yugoslavia, 258-259.

3 Pomerance, M., The Badinter Commission, 44; Pellet, A., The Opinions of the Badinter Arbitration Committee, 182.

37 Acronym for United Nations Protection Force, an armed intervention force of the United Nations, established by
UN Security Council Resolution No. 743 in February 1992, in order to create the conditions for achieving a stable and
lasting peace in the area of the former Yugoslavia.

38 See: Trnka, K., Daytonski ustavni poredak protiv tradicionalnih vrijednosti bosansko-hercegovackog drustva i
drzave, in Mutapcic, E. (eds.), Ustavno pravni razvoj Bosne i Hercegovina (1910-2010), Univerzitet u Tuzli, Tuzla, 2011,
240-243.

% Pirjevec, J., Le guerre jugoslave, 520.
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territorial gains. In his introductory speech at the first session, Christopher highlighted what were to
be the key points of the talks: the achievement of a stable and lasting peace; the preservation of the
sovereignty and integrity of the Bosnian and Herzegovina state, but articulated internally into two
entities, one with Serb majority and the other with Croat-Bosniacs majority; the establishment of a
special status for the city of Sarajevo as the country's capital; the defence and respect of human rights;
and the apprehension of those guilty of war crimes. The Dayton Peace Agreement, concluded on 21
November 1995, has, as already mentioned, a double function for Bosnia and Herzegovina: on the
one hand, it represents the efforts of the international community and the parties involved to put an
end to the bloodiest conflict Europe has seen since the end of the Second World War; on the other
hand, it is also the international agreement that provides Bosnia with a new constitution (Annex 1V).

The General Framework Agreement for a Peace in Bosnia Herzegovina consists of a

framework agreement and eleven Annexes,*? each of which constitutes an international treaty. The

40 The structure of the Agreement is as follows: Annex 1-A, Agreement on Military Aspects of the Peace, in which the
Republic of Bosnia and Herzegovina, the Bosnian Serb Republic and the Federation of Bosnia and Herzegovina, as
signatories and parties to the Agreement, undertake to make the ceasefire permanent and to withdraw behind the entity
lines.

Annex 1-B, Agreement on Regional Stabilisation, in which Croatia and the Federal Republic of Yugoslavia, as the
states which played a decisive role in the war, undertake to lay a solid foundation for the restoration of relations between
the peoples of the region and to work for their security, and also undertake to review and destroy part of their respective
armaments.

Annex 2, Agreement on Inter-Entity Boundaries and Released Issues, outlines and establishes the internal state
divisions between the Federation of Bosnia and Herzegovina and the Republika Srpska and sanctions the use of
international arbitration to resolve the issue of the city of Brcko and its province.

Annex 3, the Agreement on Elections, determines the manner in which the first post-conflict elections will be held,
describes the role of the OSCE during the elections and the functions of its observers, and stipulates that future elections
will be held in accordance with the Election Law to be adopted by the State Parliament. Annex 4, entitled "Constitution",
is the new Constitutional Charter of Bosnia, which would enter into force upon the signing of the Paris Peace Agreements
and automatically replace the previous Constitution of 1993.

Annex 5, the Agreement on Arbitration, commits the Federation of Bosnia and the Republika Srpska to resolve all
outstanding issues through the instrument of arbitration as the sole and accepted means of conflict resolution. The
Agreement on Human Rights, Annex 6, contains a long list of rights recognised as intangible and inalienable, the
establishment of a judicial body called the Human Rights Chamber, and the introduction of the figure of the Ombudsman.

Annex 7, the Agreement on Refugees and Displaced Persons, was considered by the parties and international
mediators to be one of the fundamental pillars, if not the most important, for the reconciliation of the peoples of Bosnia
and Herzegovina and the rebuilding of a multi-ethnic society as it existed before the war. The annex contains a special
clause for refugees and displaced persons, guaranteeing them the free return to their homes and the restitution of property
stolen after 1991, with the support and assistance of the authorities of the two entities present in the country. It also
provided for the establishment of a Special Commission for Refugees and Displaced Persons, with the assistance of the
UNHCR, in order to make the implementation of the Annex possible and effective.

Annex 8, Agreement on the Commission for the Preservation of National Monuments, provides for the establishment
of an ad hoc Commission, composed of experts from the Republika Srpska and the Federacija Bosne i Hrecegovine and
two members appointed by the Director-General of the United Nations Educational, Scientific and Cultural Organisation,
to determine the number of monuments of historical and artistic interest and to undertake to preserve and protect them.

Annex 9, Agreement on Bosnia and Herzegovina Public Corporation, concerning the development of infrastructure to
rebuild the country's economy, which was brought to its knees during the war.

The Agreement on Civilian Implementation, Annex 10, is particularly interesting because it provides for the
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parties to the Agreement were: the Republic of Bosnia Herzegovina, the Republic of Croatia, and the
Federal Republic of Yugoslavia; next to these three states were: US President Clinton, French
President Chirac, British Prime Minister Major, German Chancellor Kohl, Russian Prime Minister
Chernomyrdin and the special negotiator of the European Community, Gonzélez.

Having analysed the brief history of the General Agreement, it seems interesting to dwell on
some of its unique features, which stem from the complexity of the peace negotiations and the
difficulty of finding a stable and accepted balance between conflicting interests. One notable fact is
the presence of the Republic of Croatia and the Federal Republic of Yugoslavia as parties to the
General Peace Agreement and as guarantors in some of its annexes, two states that were not de jure
parties to the conflict but that de facto played a major role in supporting the Bosnian Croats and
Bosnian Serbs militarily and politically throughout the conflict.4 This clearly illustrates «the
multifaceted nature of the conflict, in which ethnic, religious, political and military elements are
closely intertwined»“2 and perhaps best explains why the Dayton Agreement has so many peculiarities
with respect to the general rules of international law.*?

The official entry into force of the treaties also has important aspects, as the peace treaties
were paraphed by the parties on 21 November 1995 in Dayton, during the closing ceremony of the

peace conference, and then signed in a solemn ceremony in Paris on 14 December 1995. The different

establishment of the Office of the High Representative for Bosnia and Herzegovina, which is charged with implementing
all civilian aspects of the Peace Agreement. The figure of the High Representative had and still has an important role
within the Bosnian state organisation, especially after the transfer of the so-called "Bonn Powers" in 1997.

The final annex, the Agreement on the International Police Task Force, provides for the establishment of an
international police force whose activities will be coordinated by the Office of the High Representative. The Task Force
would be responsible for monitoring, observing and inspecting the correct application of the law, training local law
enforcement personnel and monitoring the law enforcement performance of the Bosnian authorities, to name but a few of
its tasks.

41 (The Croatian side of the Federation was mainly under the direct control of Croatia, as confirmed by Croatia itself
in its unilateral declarations referring to personnel and organizations in Bosnia and Herzegovina under its control» in
Gaeta, P., The Dayton Agreement, 159.

42 Gaeta, P., The Dayton Agreement, 149,

43 With regard to the parties to the agreement, it is interesting to analyse the particular relationship that existed during
the peace talks between the members of the Serbian delegation, which consisted of three members from the Republika
Srpska, two of whom were politicians and one of whom was a military officer, and three members from the Federal
Yugoslavia, led by MiloSevi¢. Initially, the agreement stipulated that the representatives of the Republika Srpska would
be its President Karadzi¢, General Mladi¢ and Parliament President Kraji$nik, but when, a few weeks into the negotiations,
the International Criminal Tribunal for the former Yugoslavia (ICTY) issued an arrest warrant against the first two, Vice-
President Koljevi¢ and General Tali¢ were appointed in their place, significantly strengthening MiloSevié's position within
the delegation (see Holbrooke, R., To End a War, 229-238). So much so that he came to be seen as the main architect of
the peace agreements and earned himself the nickname of 'legal representative' of the Bosnian Serbs; further confirmation
of this can be found in the fact that every document signed during the negotiations by the representatives of the Bosnian
Serb Republic was countersigned by Yugoslav Foreign Minister Milutinovié¢. Furthermore, in Articles I and II of the
General Framework Agreement, when Yugoslavia and Croatia are mentioned, the words "the Parties and the Entities they
represent” are added. See: Holbrooke, R., To End a War, 231-232.
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value of the two moments is explained by the Peace Treaty itself, since Article Il states that «the
initialing of each signature block of the General Framework Agreement and its Annexes today
expresses the consent of the Parties and the Entities they represent to be bound by this Agreement».**
Instead, the exact date of entry into force of the treaties, the so-called dies a quo, coincides with the
signing of the treaties in Paris.*® The peace process was entirely driven by US diplomacy, and many
of the solutions adopted, especially in the legal and political fields, came precisely from the US legal
culture; suffice it to think of the adoption of a constitution with a scansion very similar to that of the
US.%6 Moreover, the signature of the United States, France, Russia, Germany, the United Kingdom
and the European Community itself places them in the position of "witnesses" to the conclusion of
the peace treaties and their entry into force, but «without assuming the obligation to ensure
compliance with them».4’ This demonstrates that the signature of these states holds primarily political
significance,*® rather than imposing a direct obligation for active involvement in ensuring treaty
compliance.* Conversely, the commitments stemming from the signatures of Croatia and the Federal
Republic of Yugoslavia under the General Framework Agreement appear to be more extensive and
distinct. Not only do they serve as guarantors of the entire Agreement, but they are also direct
signatories to Annexes 1-B and 10. These annexes respectively address military matters and the
delineation of borders between the two entities. Consequently, Croatia and the Federal Republic of
Yugoslavia bear a heightened responsibility to uphold these two crucial annexes. Given their subject

matter, these annexes represent the pivotal issues at the heart of the entire conflict. In fact,

«by approving these two Agreements, and only by approving them, Croatia and the Federal Republic
of Yugoslavia have also assumed the obligation to ensure compliance with the two Agreements vis-a-vis the

Republika Srpska and the Federation of Bosnia and Herzegovinax»,*

once again demonstrating that the role of guarantor played by the two countries «naturally
derives from the influences exercised by Croatia and the Federal Republic of Yugoslavia over parts

of the Federation of Bosnia and Herzegovina and the Republika Srpska respectively».>!

4 Art. 2 of Agreement on Initialling the General Framework Agreement.
45 Evidently, this division into two moments corresponded to the attempt of European countries, especially French

President Chirac, «to appear as contributors to the peace process and to give Europe an officially recognised role» in
Gaeta, P., The Dayton Agreement, 150.

% Yee, S., The New Constitution, 179.

47 Gaeta, P., The Dayton Agreement, 154

48 Ibidem.

4 Ibidem.

%0 Gaeta, P., The Dayton Agreement, 154-155.

°1 Gaeta, P., The Dayton Agreement, 155. On this point, see also Costalli, S., Moro, F. N., The Dynamics of Violence
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An exception to the general rule on the interpretation of international treaties is that the
interpretation of treaties is normally left to the parties who signed them. The General Framework
Agreement, on the other hand, shows that in addition to the signatory parties, the Commander of
IFOR®? and the High Representative,*® two bodies created by the General Framework Agreement,
have the ultimate authority to interpret agreements concerning military and civil aspects respectively.

The political context and the inherent difficulties of the negotiations resulted in a peace

agreement with unique features,

«including the modalities of concluding the agreements and their entry into force, the special
relationship between the Federal Republic of Yugoslavia and the Republika Srpska in the treaty-making phase,
the authority in the field of treaty interpretation, the legal personality of the insurgents and the constitutional

process».>*

To bridge the gap between the parties after three years of bloody war, it was necessary to build
an apparatus of international and regional guarantees to ensure the real success of the peace agreement
at all levels, not just on paper. To this end, it was necessary to directly involve Croatia and Federal
Yugoslavia as guarantors (recall in particular their direct accession in Annexes 1-B and 10 of the
General Framework Agreement), as the only forces capable of determining the will of the Bosnian
Croat and Bosnian Serb components. IFOR's commitment to military compliance was also crucial, as
was the role that the High Representative for Civilian Affairs played and continues to play in the

Agreement, in addition to the sanction mechanisms provided for in UN Resolution No.1022.%°

in the Bosnian War: A Local- level Quantitative Analysis, in Occasional Papers Universita degli Studi di Siena, No. 24,
2010, 3-30; Zwierzchowski, J., Tabeau, E., The 1992-95 War in Bosnia and Herzegovina: Census-based multiple system
estimation of casualties undercount, in Conference Paper for the International Research Workshop on ‘The Global Costs
of Conflict’ The Households in Conflict Network (HiCN) and The German Institute for Economic Research (DIW Berlin),
1 February 2010, 1-25; Ramet, S., P., Balkan Babel: The Disintegration of Yugoslavia from the Death of Tito to Ethnic
War, Routledge, London, 2002, 203-252; Campbell, D., MetaBosnia: narratives of the Bosnian War, in Review of
International Studies, Vol. 24, No. 2, 1998, 261-281.

52 «The IFOR Commander is the final authority in theatre regarding interpretation of this Agreement on the military
aspects of the peace settlement, of which the Appendices constitute an integral party», art. XII of Agreement on the Military
Aspects of the Peace Settlement (Annex 1-A).

%3 «The High Representative is the final authority in theatre regarding interpretation of this Agreement on the Civilian
Implementation of the Peace Settlement», art. V of Agreement on the Civil Implementation of the Peace Settlement
(Annex 10). The prominent position taken by the High Representative regarding the interpretation of this Annex is further
confirmed by UN Security Council Resolution 1031 of 15 December 1995, where paragraph 27 states that «the High
Representative is the final authority in theatre regarding interpretation of Annex 10 on civilian implementation of the
Peace Agreementy.

54 Gaeta, P., The Dayton Agreement, 163.

% Ivi, 162.
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2.4. CONSTITUENT POWER AND CONSTITUTIONAL IDENTITY IN BOSNIA AND HERZEGOVINA

«Just as each constitution is unique in the way it produces constitutional identity, the making
of each constitution is a singular historical event».%® The constitution of Bosnia and Herzegovina is
no exception to this statement either, where the exercise of heterodirected constitutional power is a
direct consequence of the armed conflict that afflicted the country in the 1990s.

This historical consideration opened - especially in the period immediately following the
adoption of the Constitutional Charter - some doubts about the actual exercise of constituent power
in Bosnia and Herzegovina.®’ In particular, summarizing the issue to a few major aspects, the doctrine
has expressed its perplexities with respect to the actual exercise of a constitution-making process of
a democratic nature, on one side, and the nature of constitutional amendment or adoption ex novo (of
the constitution) with respect to the previous 1993 constitution of Republika Bosne i Hercegovine, on
the other.

In general, the creation of a constitution plays a «crucial role in determining the corresponding
constitutional identity»®® and in the case of the legal order of Bosnia and Herzegovina, this statement
appears in all its concreteness.

Indeed, the determination of how the constituent power was exercised, especially considering
the two issues raised above, presents itself as crucial for reading the entire system of constitutional
values introduced there with the 1995 constitution. This is because the IV Dayton Annex stands in
discontinuity with the previous constitutional text, especially regarding the form of state and
government. Moreover, the ouster of the people's constituent power with respect to the drafting of the
1995 constitution clearly determined its identity. It can be concluded that numerous norms of the
constitution, to be accepted across the board by different ethnic groups, are characterised by their
generality and abstractness, so much so that they have affected the very functionality of state
institutions. In fact, the constitutional text is nothing more than the result of the compromise

between the main warring parties reached in Dayton.®

%6 Rosenfeld, M., The Identity of the Constitutional Subject, 185.

5" Gerbasi, G., La Costituzione internazionalizzata della Bosnia-Erzegovina e il difficile equilibrio tra sovranita etnica
e diritti fondamentali della persona, in Gambino, S. (eds.), Europa e Balcani. Stati, culture, nazioni, CEDAM, Padova,
2001, 291-293; Kuzmanovic, R., I/ costituzionalismo della Bosnia-Erzegovina fra nuovo sistema mondiale e transizione,
in Calamo Specchia, M., et al. (eds.), I Balcani occidentali. Le costituzioni della transizione, Giappichelli, Torino, 2008,
211-228.

%8 Rosenfeld, M., The Identity of the Constitutional Subject, 185.

%9 Steiner, C., Ademovi¢, N. (eds.), Constitution of Bosnia and Herzegovina, 28.

8 Marko, J., Friedenssicherung im 21. Jahrhundert: Bosnien und Herzegowina als europdische Herausforderung,

in Ginther, K. (eds.) et al., Volkerrecht und Europarecht. 25 sterreichischer Vilkerrechtstag, Wien, 2001, 55-87.

111



The objective was to establish a "lowest common denominator” that would reconcile the
conflicting interests of the three ethnic groups at war. The Bosniacs aimed to maintain Bosnia and
Herzegovina as a robust, multi-ethnic, and centralized state, within its pre-war borders. In contrast,
the Bosnian Croats and Bosnian Serbs aimed to secure maximum autonomy, if not outright secession,
and therefore sought central state institutions with enough flexibility to allow for significant decision-
making power.% Additionally, they aimed to ensure their influence over state institutions through
collective participation rights and the right to veto. As will be discussed in the following pages, this
situation had a significant impact not only on shaping the system of government and statehood but
also on defining the values and principles that constitute the identity of the constitutional Charter of

Bosnia and Herzegovina. 62

2.4.1. THE “(NON)DEMOCRATIC ORIGIN”” OF THE CONSTITUTION OF BOSNIA AND HERZEGOVINA

(OR THE PROBLEM OF DEMOCRATIC LEGITIMACY)

The Preamble of the constitution of Bosnia and Herzegovina - which introduces the
subsequent constitutional provisions - closes with a short, but clear statement: «Bosniacs, Croats, and
Serbs, as constituent peoples (along with Others), and citizens of Bosnia and Herzegovina hereby
determine that the Constitution of Bosnia and Herzegovina is as follows»®. In the intent of the
constitutional framers this statement, which, among other things, closely resembles the famous «We
the People» of the constitution of the United States of America,®* was to indelibly mark the expression
of the popular sovereignty of the peoples of Bosnia and Herzegovina, as a sort of imprimatur that
they were to confer on the new constitution.5®

Notwithstanding the affirmation of the peoples’ will to self-determine through a new
constitution, this did not automatically confer democratic status on the text in question. The fact that
the constitutional Charter was an annex to an international treaty and that it was adopted by
international actors, rather than by constitutional assembly or parliament assembly elected by citizens,
has, if anything, fuelled doubts about the constitution's real and effective democratic nature.®® These
doubts are further compounded by general considerations about the country’s constitution. In fact, the

content of the new constitution does not necessitate any particular form of popular expression for its

81 Steiner, C., Ademovi¢, N. (eds.), Constitution of Bosnia and Herzegovina, 28.

82 Ibidem.

83 Preamble of Constitution of Bosnia and Herzegovina.

% Yee, S., The New Constitution of Bosnia and Herzegovina, 176.

8 Steiner, C., Ademovi¢, N. (eds.), Constitution of Bosnia and Herzegovina, 25.

8 Maziau, N., Le costituzioni internazionalizzate, 1413; Nikoli¢, P., I sistemi costituzionali dei nuovi Stati dell’ex-
Jugoslavia, 189-190; Batavelji¢, D., Mutamenti giuridico-costituzionali, 188.
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adoption. Specifically, the constitution's entry into force does not require ratification through a
referendum. Nor does it explicitly require ratification by the legislature of the Republic of Bosnia and
Herzegovina, the Parliamentary Assembly of the Federation of Bosnia and Herzegovina or the
Parliamentary Assembly of the Republika Srpska.®” Rather, the new constitution came into effect
automatically «upon signature of the Framework Agreement»® by the Republic of Bosnia and
Herzegovina, the Republic of Croatia, and the Federal Republic of Yugoslavia.

However, this original democratic deficit can be interpreted as having been reabsorbed thanks
to the approval, by the parliamentary assemblies of the Federation of Bosnia and Herzegovina and
Republika Srpska, of the Peace Agreement,®® of which the constitution is one of the annexes.
Therefore, we would be faced with an approval of an indirect nature, namely through ratification by
the parliaments of the entities of the Dayton Agreement and thus also of the constitution that forms
an integral part of it.”” Another form of approval of the text can be found in the declarations provided
at the foot of Annex 4 of the General Framework Agreement by the representatives of the two
constituent territorial entities and the Central Government of Bosnia and Herzegovina. Indeed, the
parties solemnly affirm therein that they approve the new Charter as the constitutional text of the
country.” While, in the declaration of the Government of the Republic of Bosnia and Herzegovina
and the Republika Srpska, the representatives merely stipulated the above, the declaration annexed
by the newly formed Federation of Bosnia and Herzegovina took a further step. In summary, the
representatives approved the new constitution «on behalf of the constituent people and citizens», 7
emphasizing some form of popular mandate to accept the constitutional Charter. This could be seen
as a way of seeking further democratic legitimization or expressing it explicitly, in this case obtained

by the granting of the popular mandate to the representatives of the Federation of Bosnia and

8 Hyden, R. M., Bosnia: The Contradictions of ‘Democracy’ without Consent, in East European Constitutional
Review, No. 2, 1998, 47 fT.

88 Art. XII Const. Bosnia and Herzegovina.

8 See Yee, S., The New Constitution of Bosnia and Herzegovina, 178; Sartevi¢, E., Die Schlufiphase der
Verfassungsgebung in Bosnien U Herzegowina, Leipzig, 1996, 57 ff.; Saréevié, E., Verfassungsgebung und ‘konstitutives
Volk’: Bosnien-Herzegowina zwischen Natur und Rechtszustand, in Jahrbuch des dffentlichen Rechts der Gegenwart, No.
50, 2001, 493-532; Saréevi¢, E., Vilkerrechtlicher Vertag als ‘Gestaltungsinstrument’ der Verfassungsgebung: Das
Daytoner Verfassungsexperiment mit Prizedenzwirkung?, in Archiv des dffentlichen Recht (A6R), 3,2001, 297-339.

" Yee, S., The New Constitution of Bosnia and Herzegovina, 181.

"L «The Republic of Bosnia and Herzegovina approves the Constitution of Bosnia and Herzegovina at Annex 4 to the
General Framework Agreement. For the Republic of Bosnia and Herzegovina. Declaration On Behalf of The Federation
of Bosnia and Herzegovina: The Federation of Bosnia and Herzegovina, on behalf of its constituent peoples and citizens,
approves the Constitution of Bosnia and Herzegovina at Annex 4 to the General Framework Agreement. For the
Federation of Bosnia and Herzegovina Declaration on Behalf of The Republika Srpska: The Republika Srpska approves
the Constitution of Bosnia and Herzegovina at Annex 4 to the General Framework Agreement. For the Republika Srpskay,
Declaration on Behalf of The Republic of Bosnia and Herzegovina, Annex IV, General Framework Agreement for Peace.

"2 Declaration On Behalf of The Republic of Bosnia and Herzegovina, Annex IV, General Framework Agreement for
Peace.
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Herzegovina. Part of the doctrine”™ held that a certain degree of democratic legitimacy of the
constitutional procedure could be found in these declarations, whereby the democratic legitimacy of
the constitution should not be sought in its generative moment, but downstream, so to speak, that is,
in the declarations of the representatives of the warring factions, elected by those who, with the
promulgation of the constitution, would take the name of constituent peoples. However, the question
of the democratic nature of the constitution-making process, at least as posed by some scholars,
cannot be examined by the same yardstick as a constitution resulting from the work of the indigenous
constituent power. In fact, the genesis of the Bosnian-Herzegovinian constitutional Charter and its
basic principles can be found in two international agreements, Geneva and New York, later made
effective with the drafting of Annex 4 of the General Framework Agreement for Peace, which means
that this text is the result of a constituent process of total “heterodirection”,” and in which it is
impossible or, at least, sterile to try to discern the democratic nature of the same through the typical
characteristics of internal and autochthonous constituent processes.

The dual nature of the constitution of Bosnia and Herzegovina is also relevant in confirming
the above: on the one hand, a constitutional text of the country and on the other hand, an annex to an
international agreement. After all, questioning the democratic nature of this constitution would be
tantamount to questioning the work, but also the nature itself, of the international organisations and
countries that made it possible to reach a peace agreement between the warring parties, first and
foremost the United States; as well as the signatory countries and guarantors of the General
Framework Agreement, among them France and England.”® In the context of the democratic nature
of the way constituent power was exercised in Bosnia and Herzegovina, the objection was raised that
the country received a new constitution without prior popular debate, which would have somehow
legitimised it politically.’’

A further issue that arises in the debate on constitutional adoption in Bosnhia and Herzegovina
iIs that the external constituent power has actually «destroyed the unity of the people of the Bosnian

state».”® This is because it deprived the state of its constitutional characteristics and encouraged the

73 In particular: Yee, S., The New Constitution of Bosnia and Herzegovina, 180-181.

4 Kysmanosuh, P., Yemasno npaso [Kuzmanovié, R., Ustavno pravo), 567-572; Nikolié, P., I sistemi costituzionali,
190-192; Kuzmanovi¢, R., Il costituzionalismo della Bosnia Erzegovina, 211-228.

> Maziau, N., Le costituzioni internazionalizzate, 1413; Piergigli, V., Diritto costituzionale e diritto internazionale, 2
ff.

6 See Dmici¢, M., Ustavnopravno rjeSenje o Bosni I Hercgovini kao specificnoj i slozenoj drzavi ili drzavnoj
zajednici, in Kuzmanovi¢, R., Spomenica akademiku Gasi Mijanovi¢u, Akademija nauka i umjetonosti srpske, Banja
Luka, 2011, 181-216; Markovi¢, G., Ustav Bosne i Hercegovine, in Gavrié, S., Banovi¢, D., Krause, C. (eds.), Uvodo u
politicki sistem Bosne i Hercegovine — izabrani aspekti, Fondacija Konrad Adenauer, Sarajevo, 2009, 57-84.

"7 Steiner, C., Ademovi¢, N. (eds.), Constitution of Bosnia and Herzegovina, 31.

8 Saréevié, E., Verfassungsgebung und ‘konstitutives Volk’: Bosnien-Herzegowina zwischen Natur und Rechtszustand,
in Jahrbuch des dffentlichen Rechts der Gegenwart, Vol. 50, 2001, 497.
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disintegration of the state community through the formation of micro-communities centered on ethnic
features common to individual groups, but not to the entire population of the country.” As a result,
the holders of constituent power no longer appear to be the citizens collectively, but rather the ethnic
groups themselves, whose representatives negotiated the constitution.®® The recognition of the
centrality of the ethnic factor within the constitutional order of Bosnia and Herzegovina significantly
influenced the structure and identity construction of the Charter when the Dayton constitution came
into effect. Against this background, it can be argued that the manner of adoption of the constitutional
text of Bosnia and Herzegovina goes beyond the question of its democratic character due to very
specific historical and contingent reasons. The process of drafting and adopting the constitution, as
well as its content and applicability, must necessarily be understood within an extremely difficult and
complex historical context.8! Several factors had to be taken into account in the attempt to bring peace
to the region and the country, such as the geographical distribution, the military balance of forces, the
political conflicts between the potential mediating forces, the availability of sources of pressure and
rewards, as well as humanitarian activities in the war-affected area and the handling of war crimes.
Given these circumstances, exercising an internal constituent power was unrealistic, so the adoption
of a new constitution at the same time as the peace plans were being drawn up became the preferred
option. This enabled the creation of shared legal solutions, at least in their essential parts, and took
advantage of the propitious moment for agreement and mediation between the warring parties.®? It
can be argued that the lack of an “ordinary” and indigenous constitutional process is not a limitation,
or worse, an obstacle to the legitimacy of the constitutional text.8 From a material perspective, the
constitution adopted at Dayton received an important contribution in its drafting and approval from
the representatives of the majority of the country's population, although not within a Constituent
Assembly.8* In fact, the constitutional text received approval from the parliamentary assemblies of

the Republic of Bosnia and Herzegovina® and the entities, although not expressly provided for either

™ Saréevié, E., Verfassungsgebung und ‘konstitutives Volk’, 502.

8 Steiner, C., Ademovié, N. (eds.), Constitution of Bosnia and Herzegovina, 31.

81 Mapxosuh, T., Yemasnu nasupunm. Anopuje ycmaeoe cucmema Bocne u Xepyezosune, Ciyx6enu InacHuK,
Beorpax [Markovi¢, G., Ustavni lavirint. Aporije ustavnog Sistema Bosne i Hercegovine, Sluzbeni Glasnik, Beograd],
2021, 45.

82 See Steiner, C., Geneza i legitimnost Ustava Bosne i Hercegovine, in Status, Magazin za politicku kulturu i drustvena
pitanja, No. 9, 2006, 156-160; Sargevié, E., Dejtonski ustav: karakteristike i problemi, in Status, Magazin za politicku
kulturu i drustvena pitanja, No. 13, 2008, 153-168; Trnka, K., specificnosti ustavnog uredenja Bosne i Hercegovine; 2009,
45 ff.; Mijanovié, G., Siste zastite ustavnosti I zakonitosti u Republici Srpskoj, in Morait, B., Popovié¢, M. (eds.), Izgradnja
1 funkcionisanje pravnog Sistema Republike Srpske, Pravni fakultet Univerziteta u Banjoj Luci, Banja Luka, 1997, 111
ff; Mapkosuh, I'., Yemaenu nasupunm [Markovié, G., Ustavni lavirint], 48-49.

8 Steiner, C., Geneza i legitimnost Ustava Bosne i Hercegovine, 158.

8 Ibidem.

8 SI. List RBiH, No. 49/1-995.
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by the peace agreement or by the last transitional provision of the constitution (Art. X11).85 However,
it should be noted that the approval came from a reduced number of members due to the defection of

Serbs components since 1992.87

2.4.2. CONSTITUTIONAL AMENDMENT OR NEW CONSTITUTION

Continuing the historical analysis of Bosnia and Herzegovina's legal system, an important
question to be resolved is the relationship between the constitution adopted in Dayton and the
previous text adopted in 1993. A first answer to this issue can be found in the constitutional text itself.
But not without some further considerations, as will be seen below. Article XII, the closing provision
of the constitutional text of Bosnia and Herzegovina, states that the constitution «shall enter into force
upon signature of the General Framework Agreement as a constitutional act amending and
superseding the Constitution of the Republic of Bosnia and Herzegovina».% Based on this textual
data, several considerations arise that shed light on the adoption and legitimacy of the constitution.
In the following pages, we will examine these considerations in detail.

Firstly, it is worth noting that the provision outlines the entry into force of the constitution
after the signing of the General Framework Agreement on December 14, 1995, in Paris. This implies
that the constitution officially came into effect on that date, following the signing of the peace treaty
by all parties involved in the negotiations.®® Additionally, the next paragraph of the same article
allows a three-month period for the entities to ensure their conformity with the constitution in

accordance with Atrticle 111, 3), b).%° This provision requires both entities and local administrative

8 See Yee, S., The New Constitution of Bosnia and Herzegovina, 177-179; Saréevié, E., Ustav iz nuzde, 320; Hayden,
R. M., Focus: Constitutionalism and Nationalism in the Balcans, in East European Constitutional Review, Vol. 59, 1995,
59-68; Hayden, R. M., Constitutional Nationalism in the Former Yugoslav Republics, in Slavic Review, Vol. 51, No. 4,
1992, 654-673.

87 The Assembly of Socialist Republic of Bosnia and Herzegovina was elected in first multi-party elections held in
1990. The Assembly had the mandate to continue its functions until the peace agreement on Bosnia and Herzegovina was
reached and implemented (Constitutional Law of 30 March 1994, art. 4, Official Gazette of RBiH, 6 Apr. 1994,127). That
Assembly consisted of two chambers, one with 130 members and the other 110 (Official Gazette of SRBiH, 19 Dec. 1990,
1263). After the Serb members abandoned the Assembly, 161 members remained. The Assembly at a joint session
approved the Dayton Peace Agreement on November 30, 1995, with 85 members present and voting in favour. On
December 12, 1995, the Assembly at a joint session passed a Constitutional Law on Amendments and Additions to the
Constitution (Official Gazette of RBiH, 20 Dec. 1995, 540), with 92 members voting in favour. Accordingly, less than a
two-thirds majority of the remaining members voted in favour at either session. If the total members of the 1990 Assembly
were counted, no simple majority existed at these sessions; see: Steiner, C., Ademovié, N. (eds.), Constitution of Bosnia
and Herzegovina, 30.

8 Art. XII, Constitution of Bosnia and Herzegovina.

8 Szasz, P.C., The Quest for a Bosnian Constitution: Legal Aspects of Constitutional Proposals Relating to Bosnia,
in Fordham International Law Journal, Vol. 19, No. 2, 1995, 360.

% Art. XII, 2) Constitution of Bosnia and Herzegovina.
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units to comply with the newly adopted constitution, which will replace any constitutions and laws
(of both entities and the Republic of Bosnia and Herzegovina) that are incompatible with its
contents. %!

Secondly, the first paragraph of Article XII of the constitution of Bosnia and Herzegovina
states that the text is a «constitutional act amending and superseding the Constitution of the Republic
of Bosnia and Herzegovina».®? Therefore, it can be concluded that the Annex IV of the Dayton
Agreement is essentially an amendment, albeit an extensive one, that modifies the previous
constitutional text which came into effect in 1993. As explained earlier, the signing of the General
Framework Agreement made these amendments fully effective.

However, upon closer examination of this provision, it becomes clear that the process of
amending the previous text does not follow the constitutional revision procedure outlined in the
constitution itself.%3 In order to understand why it is not possible to speak of a genuine amendment,
it is necessary to examine what the constitution of the Republic of Bosnia and Herzegovina provided
for in terms of constitutional revision procedure.®* The 1993 constitution, which was adopted after
Bosnia and Herzegovina declared independence from the Socialist Federal Republic of Yugoslavia,
involved a revision of the 1974 constitution of the Socialist Republic of Bosnia and Herzegovina. The
reform of the previous socialist constitution primarily entailed the introduction of a multi-party
system, the adoption of a market economy, and the incorporation of certain liberal-democratic
rights.% Returning to the main topic, it is important to note that the constitution of the Republic of
Bosnia and Herzegovina provided internal regulation regarding the possibility of amending its content
in Part Four, Article 268. Reading this provision, it is clear that the first paragraph lists the groups

entitled to propose amendments to the constitutional text, which include the parliamentary groups

%1 «The Entities and any subdivisions thereof shall comply fully with this Constitution, which supersedes inconsistent
provisions of the law of Bosnia and Herzegovina and of the constitutions and law of the Entities, and with the decisions
of the institutions of Bosnia and Herzegovina. The general principles of international law shall be an integral part of the
law of Bosnia and Herzegovina and the Entitiesy, art. III, 3), b), Const. Bosnia and Herzegovina.

92 Art. XII, Constitution of Bosnia and Herzegovina.

% Yee, S., The New Constitution of Bosnia and Herzegovina, 177.

% Steiner, C., Ademovié¢, N. (eds.), Constitution of Bosnia and Herzegovina, 30; Inglis, S., Re/Constructing rights:
The Dayton Peace Agreement, international civil society development, and gender in postwar Bosnia-Herzegovina, in
Columbia Human rights Law Review, Vol. 30, 1998, 86.

% See Trnka. K. (eds.), Ustavnost Bosne i Hercegovine kroz historiju, Universitas Studiorum Saraievoensis, 2022. On
the changes and 'cleaning up' introduced with the 1993 Constitution, see: Saréevié, E., Ustav i politika. Kritika etnickih
ustava i postrepublickog ustavotvorstva u Bosni i Hercegovini, Vije¢e Kongresa bosnjackih intelektualaca, 1997;
Appicciafuoco, L., La promozione dello stato di diritto nei paesi dei Balcani occidentali: il ruolo dell’'Unione europea,
in Montanari, L., Toniatti, R., Woelk, J. (eds.), Il pluralismo nella transizione costituzionale dei Balcani: diritti e garanzie,
Universita degli Studi di Treno, Trento, 2010, 95-97; Montanari, L., I/ principio di rule of law e la tutela dei diritti nei
Balcani occidentali, in Montanari, L., Toniatti, R., Woelk, J. (eds.), Il pluralismo nella transizione costituzionale dei
Balcani: diritti e garanzie, Universita degli Studi di Treno, Trento, 2010, 208-212.
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within the Assembly of the Republic (the legislative body), the Presidency of the Republic (the
executive body), the Government of the Republic and thirty members of the Assembly of the
Republic.®® Based on the initial explanation of the constitutional revision procedure, the amendments
adopted with the Dayton constitution were not proposed by any of the parties mentioned. Instead, as
described earlier, these revisions were proposed and adopted as part of an international agreement.
However, this criticism alone cannot determine whether the 1995 constitution should be considered
an amendment or not, as the Presidency of the Republic, represented by President Alija Izetbegovic,
actively participated in the negotiations, and drafting of the constitutional text. It is worth noting,
however, that the general features that were ultimately incorporated into the 1995 constitution
resulted from an agreement among three foreign ministers of three independent states.

Another factor that raises doubts as to the actual existence of an amendment procedure with
respect to what is contained in Annex IV of the General Framework Agreement is the fact that Article
268 states that the proposed amendment must «be drafted by the Assembly at the joint session of the
Assembly»®” and not without having previously submitted the proposed amendment to the citizenry
in good time.®® In this way, the content of the proposed amendment to the constitution can be made
known and civil society can be included in the debate. As well as, thus, extending the time for its
approval, as a guaranteed procedure. Subsequently, after the text of the constitutional amendment has
been submitted for debate in the Assembly of the Republic and after the Constitutional Affairs
Committee of the same has pronounced its «confirmation on the amendment of the Constitution»,
the text is submitted to a vote. The Assembly of the Republic in joint session decides® on the
proposed amendment to the constitution and it is only adopted «if two-thirds of the total number of
the deputies of every chamber or of the Assembly vote in favor of it».1°* Once the amendment to the
constitution has been passed by an absolute majority of the members of both chambers of the
Assembly of the Republic, the Assembly in joint session adopts the Act of Proclamation of the

Amendment to the constitution.10?

% Art. 268, 1 Constitution of Republic of Bosnia and Herzegovina.

9 Art. 268, 2 Constitution of Republic of Bosnia and Herzegovina.

% Ibidem.

9 Art. 268, 3 Constitution of Republic of Bosnia and Herzegovina.

190 The Assembly of Republic of Bosnia and Herzegovina consisted of two chambers, one with 130 members and the
other 110; see Official Gazette of SRBiH, 19 Dec. 1990, at 1263.

101 Art. 268, 3 Constitution of Republic of Bosnia and Herzegovina.

102 The Assembly at a joint session approved the Dayton Peace Agreement on November 30, 1995, with 85 members
present and voting in favour. On December 12, 1995, the Assembly at a joint session passed a Constitutional Law on
Amendments and Additions to the Constitution (Official Gazette of RBiH, 20 Dec. 1995, 540), with 92 members voting
in favour; SI. List RBiH, No. 49/1-995.
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In the light of the described constitutional revision procedure and the fact that the current
constitution of Bosnia and Herzegovina is part of an international peace treaty, it can be concluded
that the procedural formalities of amendment provided for in the previous republican constitution
were not followed, but rather were completely disregarded, with another procedure for the adoption
of the constitution. In fact, the 1995 constitution was the clear result of a “heterodirected”
constitution-making process under the General Framework Agreement for Peace.'% Moreover, the
fact that the Assembly of the Republic of Bosnia and Herzegovina voted, in a joint session, in favor
of the signing of the Dayton Agreement and, also, adopted a Constitutional Act on Amendments and
Additions to the Constitution cannot be concluded that this was done in full compliance with the
procedure laid down in Article 268. In fact, the Constitutional Amendment Act was adopted by
ninety-two deputies in joint session, a quorum below that required, bearing in mind that the two
chambers, before the start of the war, consisted of 110 and 130 deputies. Considering these facts, it
can be concluded that the constitution adopted at Dayton is not an amendment to the previous
constitution.'%* But, rather, a new document with which the country was endowed during the peace
negotiations. In addition, it seems interesting to point out that the provision of Article 268 closes by
stating that amendments to the constitution can only be made through constitutional amendments or
through constitutional laws. This means that the international nature of the act by which the new 1995
constitution was adopted did not comply with the forms imposed by the previous text. Therefore, this
further shortcoming also shows that we are not, in fact, faced with a mere amendment to the previous
constitutional text, but with a new constitutional text, which stands in a discontinuous relationship
with the previous document. Thus, all the old institutions, both political and legal, disappeared with
the previous constitution, while a new order, a new internal territorial arrangement, and a new form
of government were introduced with the new constitution.%

In the Bosnia Herzegovina’s case, the replacement of the previous constitution with the
Dayton Annex IV - and thus not an amendment as claimed in Article XII - can be explained and better
understood based on the “theory of necessity”.1%® That is to say, in special circumstances,

characterised by difficulties or serious crises, it may be necessary to sacrifice formal procedures to

103 Trnka, K., Specificnosti ustavnog uredenja Bosne i Hercegovine, 47-49.

104 As reported in Yee, S., The New Constitution of Bosnia and Herzegovina, 178.

195 1hidem.

106 See Berman, H. J., Diritto e rivoluzione. Le origini della tradizione giuridica occidentale, il Mulino, Bologna,
1983, 21-44; Ferrara, G., Il diritto come storia, in Azzariti, G. (eds.), Interpretazione costituzionale, Giappichelli, Torino,
2007, 5 ff.; Mcllwain, C., Costituzionalismo antico e moderno, il Mulino, Bologna, 1990, 13 ff.; Aron, R., Introduction a
la philosophie politique: démocratie et révolution, Le Livre de Poche, Paris, 1997, 200 ff.; Rebuffa, G., Costituzioni e
costituzionalismo, Giappichelli, Torino, 1990, 8 ff.; Pace, A., Potere costituente, rigidita costituzionale, autovincoli
legislativi, CEDAM, Padova, 1997, 109 ft.; De Fiores, C., Rivoluzione e Costituzione. Profili giuridici e aspetti teorici,
in Costituzionalismi.it, No. 2, 2018, 145-169.
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achieve a certain result that could not otherwise be achieved.%’ Indeed, according to “revolutionary
theory”, the people can always change their government to meet the needs of the nation. Both the
“necessity theory” and the “revolutionary theory”'%, therefore, militate in favor of the new
constitution of Bosnia and Herzegovina, as they can legitimize its text.!%® Transferring these
considerations from the theory to that of Bosnia and Herzegovina, it can be concluded that the
constituents in Dayton used a fictio iuris, claiming that the new constitution represented a mere
amendment of the previous text, rather than a new text.!® As evidenced by the fact that the
amendment did not follow the procedures laid down in the 1993 constitution and the fact that it
constituted a new form of government: with institutions and values different from the previous
ones.!'! Therefore, it is realistic to say that the Dayton constitution «amends and renders
ineffective»'1? the constitution of the Republic of Bosnia and Herzegovina, without any action by the
competent authorities and without the procedures provided by the previous constitution.'*® Therefore,
it can be concluded that the constitution of Bosnia and Herzegovina does not «spring from internal
legal structures» and therefore has «little organic basis in Bosnia and Herzegovina itself». 1

In conclusion, as far as the genesis of the constitution is concerned, it is true that the
procedures and competences within the constitutional revision procedure of the 1993 constitution
were not respected. Therefore, one of the main objections relates precisely to the insufficient
democratic legitimacy, which, as a rule, is acquired through the participation of competent
constitutional bodies representing a people as sovereign. However, the constitution of Bosnia and
Herzegovina - from a substantive point of view - was approved by the representatives of the majority

of the population, although the Constituent Assembly was not convened. We must consider that both

107 Fioravanti, M., Rivoluzione e costituzione. Saggi di storia costituzionale, Giappichelli, Torino, 2022, 101 ff.; Piazza
M., Liberta, potere, costituzione. Saggi su rivoluzione, potere costituente e rigidita costituzionale, Aracne, Roma, 2012,
79 ff.

108 A similar analogy can be found in the relationship between the US Constitution and the Articles of Confederation.
In fact, the Constitution stipulated that it would come into force when the ratifying conventions of the nine states ratified
it, while the Articles of Confederation required that any amendment be first 'approved by a Congress of the United States
and afterwards confirmed by the legislatures of each state'. The break of the US Constitution with the ratification
procedure under the Articles of Confederation was thus twofold: both in terms of who had the power to ratify and the
voting requirements. In defense of the Constitution, some referred to the theories of necessity and revolution, while others
emphasized the motives of revolution. In this regard, authoritative scholars have argued that the founding of the United
States was unconventional and that the abandonment of the amendment procedure under the Articles is best characterized
as 'revolutionary reform'. See Madison, J., Federalist No. XLIII, in Hamilton, A., Jay, J., Madison, J. (eds.), The Federalist
Papers, Nova Science Publisher, 2018, 191-198; Madison, J., Federalist No. XL, 173-178; Ackerman, B., Neal, K., Our
Unconventional Founding, in The University of Chicago Law Review, Vol. 62, No. 2, 1995, 487.

19 Yee, S., The New Constitution of Bosnia and Herzegovina,179.

110 Steiner, C., Geneza i legitimnost Ustava Bosne i Hercegovine, 2006, 158.

111 Steiner, C., Ademovié, N. (eds.), Constitution of Bosnia and Herzegovina, 30.

Y12 Ibidem.

113 Ibidem.

114 Inglis, S., Re/Constructing rights, 86.
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the entity parliaments and the Parliament of the Republic of Bosnia and Herzegovina, the latter
elected in accordance with the 1993 constitution, expressed their approval of the constitutional text
through a vote.'® In fact, it can be concluded by arguing that a “revolutionary substitution”1¢ of the
constitution of the Republic of Bosnia and Herzegovina with the text drafted in Dayton, during the

peace talks, took place in Bosnia and Herzegovina.t’

2.4.3. THE NATURE OF THE CONSTITUTION OF BOSNIA AND HERZEGOVINA

This first part of the chapter - devoted to the constitutional history of Bosnia and Herzegovina
and, more generally, to the problems associated with this legal order - concludes with a final reflection
on the nature of the constitution of the Balkan state, in order to identify some essential elements
before proceeding with the analysis of the constitutional text and the attempt to reconstruct the
identity of the constitutional order of Bosnia and Herzegovina.

One of the most interesting theories on the nature of the Bosnian and Herzegovinian
constitutional Charter is the one formulated by Markovi¢ in his latest monograph,**® taking up some
of the theorisations of other authors,*'® according to which the constitution in question is a clear
example of an octroyée constitution.*?° The author argues, in fact, that the text adopted in Dayton is
indeed part of an international agreement (General Framework Agreement for Peace), but it is also a
“granted” document, because it was “imposed” on the citizens and constituent peoples of Bosnia and
Herzegovina by the actors of the peace treaty.'?’ Markovi¢, departing from a purely historical
conception of octroyée constitutions, but taking the semantic meaning of the French term octroyer as

his primary one, defines the constitution of Bosnia and Herzegovina as octroyée on the basis that any

115 Steiner, C., Ademovié, N. (eds.), Constitution of Bosnia and Herzegovina, 33.

18 Marko, J., Fiinf Jahre Verfassungsgerichtsbarkeit in Bosnien und Herzegowina: Eine erste Bilanz, in Funk, B.
(eds.) et al., Der Rechsstaat vor neuen Herausforderungen. Festschrift fiir Ludwig Adamovich zum 70. Geburtstag, 2002,
387.

117 Without extending the field of research to the other countries that made up the Socialist Federal Republic of
Yugoslavia, but only to place this issue in a broader perspective. It can be said that - to use Gambino's words - the
constituent and/or constitutional revision procedures used in these countries were characterised by being 'largely
unconstitutional' with respect to the prevailing system. This was also the case in Bosnia and Herzegovina. Where,
however, the Constitution is the result of a hetero-directed constitution-making process, an aspect that further complicates
the issue. On this point, see: Gambino, S., Transizioni costituzionali e forma di stato. Alcune riflessioni a partire
dall’esperienza jugoslava, in Vv. Aa., Studi in onore di Gianni Ferrara, Vol. 11, Giappichelli, Torino, 2005, 315-345.

118 Gambino, S., Transizioni costituzionali e forma di stato, 45-46.

119 petrov, V. Simovi¢, D., Funkcije modernog ustava. Primer dejtonskog ustava, in Pejanovi¢, M., Sehi¢, Z. (eds.),
Dejtonski mirovni sporazum i buducnost Bosne i Hercegovine, Akademija nauka i umjetnosti Bosne i Hercegovine,
Sarajevo, 2016, 79-84.

120 Mapxosuh, T., Yemasuu nasupunm [Markovi¢, G., Ustavni lavirint], 45.

121 [y, 45.
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constitution that does not constitute a genuine expression of the will of the people can be defined as
such. Indeed, aware of the fact that historically octroyed constitutions!?? are those that are «the result
of a self-restraint on the part of the Sovereign, who grants the constitution, which then formally
constitutes an expression of the latter's constituent power even if there is popular pressure behind
it»,123 Markovi¢ argues that in this case the decisive issue lies not in who adopts the constitution, but
in the way, this is done. Therefore, he concludes that the constitutional Charter of Bosnia and
Herzegovina is octroyée because the citizenship did not participate directly in its drafting or
implementation. It is not only Markovi¢ who uses the historical category of the “granted” constitution.
For example, other authors, aware of the inherent limitations of this theory, which is excessively tied
to a specific historical moment, argue that the Charter of Bosnia and Herzegovina constitutes an
«atypical octroyée constitution».*?* The atypical fact, in this theory, would be that it is a constitution
"granted”, but not by a sovereign, but by US diplomacy,?® where the intervention of citizens and,
more broadly, local actors has been almost non-existent. The theory of the constitution of Bosnia and
Herzegovina as an octroyée act raises an important issue - that of the lack of direct involvement of
the citizenry in the drafting and, later, adoption of the Charter - however, it seems to come to
erroneous conclusions regarding the definition of the legal nature of the country's constitution, with
respect to its adoption. Indeed, such a definition seems to constitute an anachronism that has no real
justification for existing. In particular, the category of octroyée constitutions occupies an important
part of the space and timeframe of constitutionalism in the age of the Restoration*?® and as such seem,
objectively, difficult to place outside of that historical context.*?’

Furthermore, the constitution of Bosnia and Herzegovina is not the result of its “granting” by
a sovereign but constitutes an annex to an international agreement in which the representatives of the
parties to the conflict actively participated. In the final analysis, based on what has just been said, it
does not even seem possible to speak of an “atypical octroyée” constitution - where atypicality would
consist in the granting of the Charter by US diplomacy, rather than by a Sovereign - since the role
and will of the representatives of Bosnia and Herzegovina was decisive in the adoption of the

constitution and, more generally, of the peace agreement.

1221 acche, L., Le carte ottriate. La teoria dell octroi, e le esperienze costituzionali dell’Europea post-rivoluzioonaria,
in Giornale di storia costituzionale, No. 18, 2009, 229-254.

123 Morbidelli, G., Pegoraro, L., Reposo, A., Volpi, M., Diritto costituzionale italiano e comparato, 77-78.

124 Bophesuh, C., skosul), H., Bocna u Xepyezosuna - Yemasna opacasa?, in Jlykuh, P. B. (eds.), Jeanaecm 200una
Jejmonckoe muposnoe cnopasyma, IlpaBau dakynrer Yuusepsutera y Mcrounom CapajeBy, Mcrouno CapajeBo
[Pordjevi¢, S., Ivkovié, N., Bosna i Hercegovina — Ustavna drzava?, in Lukié, R. V. (eds.) Dvadeset godina Dejtonskog
mirovnog sporazuma, Pravni fakultet Univerziteta u Isto¢nom Sarajevu, Istocno Sarajevo], 2017, 281.

125 1vi, 282.

126 [ acche, L., Le carte ottriate. La teoria dell octroi, 229.

127 Biscaretti di Ruffia, P., Carte costituzionali, in Enciclopedia del diritto, Vol. V1, Giuffré, Milano, 1960, 340-342.
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There have also been other theorisations on the nature of the country's constitution. Some
argue that the constitutional Charter can be defined as an “imported Constitution”.*?® According to
this theory, the constitutional text drafted in Dayton would be nothing more than a document imported
from outside and adopted in Bosnia and Herzegovina by virtue of the signing of the peace agreement.
This consideration does not seem to be completely acceptable, since the argument of “importation”
implies that the Charter adopted following the signing of the peace treaty was not a document
specially drafted during the talks, but rather the mere application of an already existing Charter
adopted elsewhere and only transposed to the Bosnian and Herzegovinian legal system. Obviously,
as explained at length in the previous paragraphs, this is not the case with the IV Dayton Annex.

In conclusion, based on the aforementioned, the Charter of Bosnia and Herzegovina is a clear
example of a “heterodirected” constitution, where the constituent power has been largely guided by
the international community and international diplomacy. Indeed, in this case, the constitution was
not adopted by other states, as in the case of the Basic Charter of Germany or Japan but was prepared
or defined in its essential elements by international organisation, to make up for «the insufficiency of
consensus that can peacefully and spontaneously mature within the communities concerned with the
[...] subsequent validity»'?° of the constitution. Precisely this seems to have been the case in Bosnia
and Herzegovina, where it would not have been possible to exercise internal constituent power, due
to the ongoing conflict and the divergences of the various groups on the nature and subsequent
structure to be conferred on the state. For these reasons, it seems logical to conclude that the nature
of the constitution of Bosnia and Herzegovina, with respect to its adoption, should be defined as the

result of a heterodirected constitutional process.**°

128 Miljko, Z., Ustavno uredenje Bosne i Hercegovine, 59.

129 De Vergottini, Diritto costituzionale comparato, 244.

130 See Steiner, C., Ademovi¢, N. (eds.), Constitution of Bosnia and Herzegovina, 81; Saréevié, E., Ustav iz nuzde,
117; Szasz, C., The question for a Bosnian Constitution, 368; Yee, S., The New Constitution of Bosnia and Herzegovina,
176-179; Gaeta, P., The Dayton Agreement and International Law, 147-150; Oellers-Frahm, K., Restructuring Bosnia and
Herzegovina, 188 ff.; O’Brien, J. C., The Dayton Constitution of Bosnia and Herzegovina, 332 ft.; Slye, R. C., The Dayton
Peace Agreement, 3; Floridia, G. G., Il costituzionalismo “a sovranita limitata”, 6; Piergigli, V., Diritto costituzionale e
diritto internazionale, 2; De Vergottini, G., Le transizioni costituzionali, 164; Feldman, N., Imposed Constitutionalism,
857 ff.; Dann, P., Al-Ali, Z., The Internationalized Pouvoir Constituant, 1035 ff.; Hay, E., International(ized) constitutions
and Peacebuilding, 142; Maziau, N., Le costituzioni internazionalizzate, 1399; Tourard, H., L internationalisation des
constitutions nationales, 143 ff, De Vergottini, Diritto costituzionale comparato, 241-242.

123



2.5. CONSTITUTIONAL IDENTITY OF BOSNIA AND HERZEGOVINA IN THE LIGHT OF THE

CONSTITUTIONAL TEXT

Constitutional identity, at the national level, can be broadly defined as the nucleus of
principles and values that underpin a constitutional system and cannot be subject to an ordinary
constitutional revision procedure.'3! In other words, if these principles and values were to be changed
through an amendment procedure, this would not be a simple revision of the constitution, but rather
the writing of a new constitutional text, which stands in discontinuity with the values and principles
enshrined in the previous text.'*> Considering that the task of this work is also to reconstruct and
identify the constitutional identity within the constitutional order of Bosnia and Herzegovina, this
section will indicate the lines of research that will be developed in the second part of the chapter.

As already anticipated, the second part of the chapter will be concerned with the reconstruction
of the constitutional identity of Bosnia and Herzegovina on various levels of analysis. Firstly, the text
of the constitution will be analysed, which already contains important indications of the values and
principles that the constituents wished to lay at the foundation of the country's constitutional order.
In particular, the analysis of the constitutional text in search of the elements that identify the identity
of this text will gradually develop on several levels. In fact, the first step in reconstructing and
identifying the elements that define the identity of the constitution can be found within the Preamble,
where the constituents established certain values on which the constitutional order is based, and which
inspire the entire legal system. Likewise, within the dispositions of the constitution there are
provisions that provide important indications that confirm the centrality of the values and principles

expressly placed at the foundation of the system within the preamble. In this direction, the centrality

131 See Ninatti, S., Identita costituzionale e valori, 81; Tripkovic, B., Constructing the Constitutional Self: Meaning,
Values, and Abuse of Constitutional Identity, in Union University Law Review, No. 2, 2020, 359-383; Drindczi, T., The
identity of the constitution and constitutional identity: Opening up a discourse between the Global South and Global
North, in luris Dictio, No. 21, 2018, 63-80; Ruggeri, A., Teoria della Costituzione, identita costituzionale e salvaguardia
dei diritti fondamentali, in Dirittifondamentali.it, No. 3, 2022, 1 ff.; Polimeni, S., L’identita costituzionale come
controlimite, in lanus, No. 15, 2017, 49-90.

132 See Schmitt, C., Dottrina della costituzione, 140-168; Scholtes, J., Abusing Constitutional Identity, in German Law
Journal, No. 22, 2022, 534-543; Roznai, Y., Constitutional Amendments. The Limits of Amendment Powers, Oxford
University Press, Oxford, 2017, 71-102; Halmai, G., Judicial Review of Constitutional Amendments and New
Constitutions in Comparative Perspective. The Role of Constitutional Courts in Constitutional Design, in Wake Forest
Law Review, Vol. 13, No. 38, 2016, 101-135; Marbury, W. L., The Limitations upon the Amending Power, in Harvard
Law Review, Vol. 33, No. 2, 1919, 223-235; Kirchof, P., Die Identitit der Verfassung, in Kirchof, P., Isensee, J. (eds.),
Handbuch des Staatsrechts der Bundesrepublik Deutschland, 2005, C. F. Miiller, Heidelberg, 2005, 261 ff.; Polzin, M.,
Constitutional Identity, Unconstitutional Amendments and the Idea of Constituent Power: The Development of the
Doctrine of Constitutional Identity in German Constitutional Law, in International Journal of Constitutional Law, Vol.
14, No. 2, 2016, 411-438; Kostadinov, B., Constitutional Identity, in lustinianus Primus Law Review 3, No. 1, 2012, 1-
22.
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that fundamental rights and freedoms assume within the constitutional structure is clear. These find
special defence in the courts and, above all, constitute the content of the “eternity clause” that cannot
be subject to any kind of revision. It can be said, therefore, that the values that the preamble lays
down as the foundation of the constitutional order and that are declined in freedoms and rights are,
then, confirmed within the dispositions of the constitution. Hence, the fundamental values and
principles not only find a special position within the system from a topographical point of view and
because of the special protection guaranteed to them by the jurisdictional power, but also because
they are expressly protected by an eternity clause, which renders them precisely intangible with
respect to any changes. In the further reconstruction of constitutional identity, a central role is also
assumed by the annexes to the constitution, as the centrality of human rights and fundamental
freedoms as constituent elements of identity is also confirmed within them. However, a study devoted
to the reconstruction of constitutional identity would not be complete without devoting a section to
an analysis of the jurisprudence of the Constitutional Court and, more generally, to the role of the
courts in defining constitutional identity. In the specific case of Bosnia and Herzegovina, however,
important elements on the identification of the values that define constitutional identity do not come
so much from the jurisprudence of the Court, which, we anticipate, has never expressly adhered to
the lexicon of identity, but rather from the competences that are attributed to constitutional courts.
Indeed, the role that the Constitutional Court has in defending the values of freedom and human rights
is largely indicative of what elements constitute this identity. Having outlined, the structure and line
of research that this second part of the chapter will follow, it is worth anticipating that the case of
Bosnia and Herzegovina is particularly significant in the reconstruction of constitutional identity.
Indeed, here, the theme of identity coincides with that of the new foundations on which society was
to be reconstructed following the conclusion of the conflict. This aspect is significant because it
allows us to show how diversity within the country's society was recomposed through a legal
instrument. Specifically, the constituents identified in the principles defining constitutional identity
the elements capable of uniting the country's different souls, demonstrating how the theme of identity
can be an instrument of synthesis of diversity, rather than a theme of division and confrontation. This
observation is further confirmed, as will be seen in the following pages, by the very structure and

protective measures that the constitution itself provides for these values that determine identity.
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2.5.1. THE PREAMBLE: FIRST STEPS TOWARDS DEFINING THE CONSTITUTIONAL IDENTITY OF

BOSNIA AND HERZEGOVINA

This section, which analyses the content of the constitution, starting with the preamble, is
intended to provide important elements on the principles and values that underpin the constitutional
identity of Bosnia and Herzegovina.'*3 The preamble is made up of ten “lines” or “paragraphs” which
recall and explicitly set out the principles, values, and objectives which the constitution was adopted
to pursue and defend. The preamble to the constitution provides many insights into the legal system
of Bosnia and Herzegovina, but only those aspects that are most relevant to the identification of
identity will be examined below.

Right at the beginning of the text, it is stated that the legal order of Bosnia and Herzegovina
is based on and inspired primarily by respect for human dignity, freedom and equality.*3* Indeed, this
choice seems to be a clear response to the brutality of “ethnic cleansing™"*® and the violence that
occurred during the conflict, which culminated in the genocide in Srebrenica in 1995.1% As a
confirmation of the importance of these values in the Bosnian and Herzegovinian legal system,
paragraph 8 of the Preamble recalls that the constitution is directly inspired by the Universal
Declaration of Human Rights, the International Covenants on Civil and Political Rights and on
Economic, Social and Cultural Rights, the Declaration on the Rights of Persons Belonging to National
or Ethnic, Religious and Linguistic Minorities, as well as other human rights instruments. The aim is
to enshrine the highest level of protection of internationally guaranteed rights and freedoms, thus
placing the protection of human rights and freedoms at the top of the constitutional order. This is

confirmed by the content of the preamble in paragraph seven, which enshrines the determination of

133 The constitutional text consists of a preamble, a normative part - itself consisting of twelve articles divided into
sections and paragraphs - and two annexes. See Mapxosuh, I'., Yemaenu nasupunm, 50.
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articles of the text, by sanctioning precisely the intangibility of human dignity (Art. 1), the centrality of personal freedom
(Art. 2) and affirming the principle of equality before the law (Art. 3). On this point, see Lanchester, F., Le costituzioni
tedesche da Francoforte a Bonn, Giuffre, Milano, 2009, 61 ftf.; Ridola, P., Stato e costituzione in Germania, Giappichelli,
Torino, 2021, 12 ff.; Berardo, F., Breve storia dei Grundrechte nel costituzionalismo tedesco, Marcovalerio, Torino, 2005,
51-53.
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Changes in Bosnia and Herzegovina, in Journal of Balkan and Black Sea studies, Vol. 2, No. 2, 2019, 57-81.
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The Prosecutor v. Radovan Karadzi¢, MICT-13-55-A, 20 March 2019; ICTY, Appeals Chamber, The Prosecutor v. Ratko
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Cambridge University Press, Cambridge, 2013, 1-30.
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the constitutional order to guarantee full respect for international humanitarian law. Obviously in the
context of post-war situation, the second paragraph states that the constitution is dedicated to peace,
justice, tolerance, and reconciliation.

Again, the reason for this choice is largely due to the historical-political situation in which the
content of the constitution was defined, and in terms of what were (and remain) the goals and purposes
towards which the entire system must be directed.'®’ It is interesting to note that, in addition to the
goal towards which the system should be directed, the framers also indicated the best way to achieve
it. That is, by adopting the democratic procedures that best safeguard peaceful relations within a
pluralistic society. Finally, other principles and values, which are placed at the top of the
constitutional order, include the commitment to guarantee the sovereignty, territorial integrity and
political independence of Bosnia and Herzegovina.

The preamble to the constitution does not provide a clear and precise definition of the
principles and values that underpin the entire constitutional order, 38 but it does set out a framework
of values within which the organs of the State and the citizens themselves must move to implement
them. 1 To these considerations must be added that the absence of a clear definition of each of the
principles proclaimed in the preamble of the constitution must be read in the light of the historical
and political circumstances in which the text in question was adopted. Indeed, the representatives of
the constituent peoples'#? involved in the Dayton peace talks had strong differences of opinion, first
and foremost on the nature of the state of Bosnia and Herzegovina and the legal and institutional
structure to be conferred upon it. For this reason, the constituent peoples preferred to resolve the
“open questions” on the institutional set-up to be adopted with the new constitution and to leave in

the preamble a set of values and supreme principles by which the state order should be inspired: thus,

187 Mapxosuh, T., Yemasnu nasupunm [Markovi¢, G., Ustavni lavirint], 50.

138 This is due, firstly, to the fact that the constituents, at the time they were intent on drafting the constitutional text,
probably had a different conception of these principles and values and, for this reason, decided to lay down certain general
principles that could be shared in their broadest sense, but without specifically defining their content. Secondly, one cannot
expect from a preamble the theoretical or philosophical definition of certain principles and values that are enunciated as
founding the constitutional order. Inasmuch, it is logically to be expected that such content is defined by the constituents
in the normative part of the Constitution and subsequently by the legislature in the adoption of legislative acts. See
Mapxosuh, I'., Yemasnu nasupunm [Markovié, G., Ustavni lavirint], 51.

139 This consideration is understandable, moreover, if one thinks of the fact that principles and values that are rigidly
defined may subsequently burden, if not expressly impede, the development of the constitutional system. Inasmuch, the
legislature would find itself extremely limited in the exercise of its functions within an overly defined legal and value
framework that, therefore, leaves no room for political decisions. This would obviously severely limit the idea of the
Constitution as a supreme and general legal act, which regulates the essential principles of the legal system.

140 The last paragraph of the preamble to the Constitution of Bosnia and Herzegovina defines the Bosniacs, Croats and
Serbs as the “constituent peoples” of Bosnia and Herzegovina. These three peoples constitute the three main ethnic groups
in the country.
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leaving the definition of these principles to be done on a case-by-case basis. Perhaps also in view of
the greater stability and maturity of state institutions: first and foremost, the Constitutional Court.
Examination of the preamble has shown that it enshrines certain principles, such as respect
for freedom, rights, and equality, which are at the core of the constitution of Bosnia and Herzegovina;
however, in order to understand whether these values are truly binding, it is necessary to examine
whether the preamble is an integral part of the constitution and therefore whether it is binding within
the constitutional framework of the country. Regarding the formal value of the preamble, the judges
of the Constitutional Court recalled that on the basis of Article 31(1) of the Vienna Convention on
the Law of Treaties, preambles and annexes to international treaties form an integral part of them. 4!
For this reason, the judges, adopting deductive reasoning, ruled that the preamble to the constitution
of Bosnia and Herzegovina constitutes an integral part of the constitutional text, the latter being an
annex to an international treaty,'#? such as the General Framework Agreement for Peace.'#® After this
initial consideration, followed by a reconnaissance of the case law of other constitutional courts on

the matter,'#* the judges affirm that the preamble assumes the same formal value as the constitution

141 This issue, along with others of crucial importance for the entire constitutional order of the country, was addressed
in the third ruling that makes up the U 5/98 judgment of 1 July 2000.

142 Constitutional Court of Bosnia and Herzegovina, U 5/98-I11, para. 19. In its decision, the Court also invoked the
jurisprudence of other constitutional courts. In particular, it is worth mentioning here the reference to the decision of the
Supreme Court of Canada in the case Reference re Secession of Quebec 20 August 1998 (in particular paragraphs 49 to
54), in which the judges stated that the preamble contains constitutional principles that 'support and maintain the text
relating to the constitution: they are unstated vital postulates on which the text is based [...]. Although these fundamental
principles are not explicitly made part of the constitution by any written provision, except, in some respects, by oblique
reference in the preamble to the constitutional law, it would be impossible to conceive of our constitutional structure
without them. Principles dictate important elements of the architecture of the Constitution itself and are as such its
lifeblood [...]. The principles help to interpret the text and describe the sphere of competence, the scope of rights and
duties and the role of our political institutions'. Wanting, however, to provide a quick overview of the positions of legal-
publicist doctrine - particularly local - on the formal value of the preamble, there are two strands of thought: the first
majority and the second minority. For most scholars, the affiliation of the Preamble with the Constitution is to be traced
- in addition to the reasons enumerated by the Constitutional Court in its 2000 decision - on the basis of the fact that the
text of the Preamble is located, in the original drafting of the document, below the heading 'Constitution of Bosnia and
Herzegovina'. This topographical feature of the Preamble therefore places it, from a formal point of view, within the
constitutional text and not outside it. On this point, we refer, among others, to: Jopuuuh, M., O ycmasy. Teopucko-
Komnapamuena cmyouja, CaBpeMeHa anmuHUcTpanuja, beorpan [Jovici¢, M., O ustavu. Teorisko-komparativna studija,
Savremena administracija, Beograd], 1977, 124; Mapkosuh, P., Ycmasno npaso, IlpaBau dakynrer YHuBepsurera y
beorpany, beorpan [Markovié, R., Ustavno pravo, Pravni fakultet Univerziteta u Beogradu, Beograd], 2014, 40-41. On
the other hand, some authors argue that the preamble is not formally part of the Constitution of Bosnia and Herzegovina.
This consideration would derive from the fact that the last paragraph of the preamble, after defining who the constituents
are, states that what follows is the text of the Constitution. Thus, according to this interpretation, the constitutional text
follows the preamble, thus excluding it from the Constitution. On this point see: Ky3amanosuh, P., Yemasno npaso
[Kuzmanovi¢, R., Ustavno pravo], 306.

143 Marko, J., United in Diversity?: Problems of State- and Nation-Building in Post-Conflict Situations: The Case of
Bosnia-Herzegovina, in Vermont Law Review, No. 3, 2006, 533; Mapxosuh, I'., Yemasuu nasupunm [Markovié, G.,
Ustavni lavirint], 52; Steiner, C., Ademovi¢, N., Constitution of Bosnia and Herzegovina, 37.

144 It also recalls the two Conseil Constitutionnel rulings: DC 70-39 of 19 June 1970 and DC 71-44 of 16 July 1971.
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in that it constitutes a “logical whole” with the other dispositions of the constitution,# in that it
contains the principles on which the constitution is based. ¢ Indeed, the content of the preamble was
created on the same basis of ideas and values that guided the constituents in drafting the text.'4’
Moreover, the two parts were adopted by the same body, based on the same procedure and in the
same historical-legal context. Furthermore, it is emphasised, that the preamble is subject to the same
amendment procedure as the Constitution provides for the other dispositions,'*® which leads to the
conclusion that the preamble is preceptive in nature. The Constitutional Court has ruled that the
preamble has a preceptive value and that the constitutions and laws of the entities that make up the
federal state, as well as state laws, must comply with it.14® In fact, the preamble'* contains legal
principles on which the country's constitutional system is based and not «political, moral and religious
ideas which the Constitution is intended to promote»*! and, as such, does not prescribe any precise
rules, is devoid of legally relevant content.’>> On the contrary, the preamble of the constitution of
Bosnia and Herzegovina was adopted to emphasise the essential values on which the legal system of
the state is based. In other words, it contains the values that form the basis of the system itself. Here,
too, as already pointed out about the formal value of the preamble, the judges of the Constitutional
Court, in their decision, referred to the jurisprudence of other courts: in particular, the jurisprudence
of the French Constitutional Council,*>3 the Supreme Court of Canada®®* and the Supreme Court of

the United States,'® to sanction the preceptive nature of the preamble. %6

145 Constitutional Court of Bosnia and Herzegovina, U 5/98-111, para. 23.

146 Iyj, para. 24.

147 Ibidem.

148 Mapkosuh, T., Yemasnu nasupunm [Markovi¢, G., Ustavni lavirint], 52; Steiner, C., Ademovié¢, N., Constitution
of Bosnia and Herzegovina, 38; Kyamanosuh P., Yemasnonpasne meme, Axanemuja Hayka u ymjeTHoctu PeryOnuke
Cprcke, banja JIyka [Kuzmanovi¢, R. Ustavne teme, Akademija nauka I umjetnosti Republike Srpske, Banja Luka], 2014,
133-134.

149 Constitutional Court of Bosnia and Herzegovina, U 5/98-I11, para. 25.

180 On the value of paremboles in general, see: Frosini, J. O., Changing Notions of Democracy: A Comparative
Analysis of Constitutional Preambles, in Filibi, 1., Cornago, N., Frosini, J. O. (eds.), Democracy With(out) Nations?,
University of Basque Country Press, Bilbao, 2011, 83-108.

151 Kelsen, H., Teoria generale del diritto e dello Stato, Edizioni di comunita, Ivrea, 1963, 265

152 Ibidem.

153 Conseil Constitutionnel: DC 70-39 of 19 June 1970 and DC 71-44 of 16 July 1971. On this point, see:
Constantinesco, V., Pierré-Caps, S., Droit constitutionnel, Press universitarie de France, Paris, 2010, 448-449.

154 Supreme Court of Canada Reference re Secession of Quebec 20 August 1998; Reference re Remuneration of Judges
of the Provincial Court of Prince Edward Island 18 September 1997. In these two cases, the Supreme Court of Canada
has held that the preamble must be used for the interpretation of constitutional provisions, as it has the task of filling
normative gaps in them.

155 Mapxosuh, I'., Yemasnu nasupunm [Markovi¢, G., Ustavni lavirint], 53.

156 Decision U 5/98-II1 of the Constitutional Court of Bosnia and Herzegovina also contains two dissenting opinions
on the issue of the nature of the preamble to the Constitution. In particular, Judge Zvonko Miljko held that preambles
rarely enjoy preceptive force and only in cases where they contain (precise) legal norms can they enjoy such a nature. In
the case of the preamble of the Constitution of Bosnia and Herzegovina, it contains excessively vague and undefined
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In conclusion, in line with the words of the Court, it can be stated that the preamble of the
constitution of Bosnia and Herzegovina is an integral part of the constitutional text, and has a fully
preceptive character.’>” Moreover, in the context of the legal order of the Balkan country, the
preamble is endowed with a special importance. It represents the «ten commandments» %8 that the
State and citizens of Bosnia and Herzegovina must observe to live together peacefully in a
heterogeneous society that has been traumatised by armed conflict.*>® For this reason, the preamble
was intended by the framers to be the supreme catalogue of values and goals that would leave an
indelible and lasting mark on the constitution and the future of Bosnia and Herzegovina.'®® Among
these values, respect for and protection of human rights and freedoms are at the core of the
constitutional order.®* Indeed, they are the ideal basis on which the voters wanted to rebuild not only
the country's society, but the entire constitutional system of Bosnia and Herzegovina. The importance
of the Preamble in the reconstruction of the constitutional identity of Bosnia and Herzegovina is
explained in the light of the values it enshrines. Indeed, it states that the principles of respect for
fundamental freedoms, human rights and equality are the elements on which the entire legal system

must be based and, as such, constitute the core values of the constitution.

provisions and, therefore, should be concluded by declaring the absence of preceptive character. However, Miljko, pointed
out in his dissenting opinion, that the preamble contains constitutional principles, which may be useful in the Court's
interpretation of the Constitution. On this point, we refer in more detail to: Miljko, Z., Ustavno uredenje Bosne i
Hercegovine, 71. Judge Snezana Savié, in his dissenting opinion, stated that the preamble constitutes an integral part of
the constitutional text, but, at the same time, denied its preceptive nature. Taking up the theory formulated by Hans Kelsen,
according to whom the preamble expresses the political, moral, and religious ideas that are intended to be promoted by
the Constitution, he considered the content of the preamble of the Constitution of Bosnia and Herzegovina to be of a
distinctly political, rather than normative-legal nature, and therefore, as such, not legally binding. On this point, see:
Kelsen, H., Teoria generale del diritto e dello Stato, 265-266; Casuh, C., [Ipeambyna Yemasa bocne u Xepyezosune, in
Ilpasna pujeu [Savi¢, S., Preambula Ustava Bosne I Hercegovine, in Pravna rijec], No. 27, 2011, 23-38. ®upa, A.,
Enyuxnoneduja ycmasnoe npasa buswux jyeociosenckux zemasna. Tom IV Yemasno npaso boche u Xepyezosune, Cprcka
akajzieMuja Hayka ymetHoctd, Arenanja ‘Mup’, Hosu Can [Fira, A., Enciklopedija ustavnog prava bivsih jugoslavenskih
zemalja, Tom. 1V, Ustavno parvo Bosne i Hercegovine, Srpska akademija nauka I umetnosti, Agenija “Mir”, Novi Sad],
2002, 63.

157 Constitutional Court of Bosnia and Herzegovina, U 5/98-II1, para(s). 24-25.

158 Steiner, C., Ademovi¢, N., Constitution of Bosnia and Herzegovina, 38.

159 bidem.

160 Ibidem.

161 «Based on respect for human dignity, liberty, and equality, Dedicated to peace, justice, tolerance, and
reconciliation, Convinced that democratic governmental institutions and fair procedures best produce peaceful relations
within a pluralist society, [...] Guided by the Purposes and Principles of the Charter of the United Nations,
Committed to the sovereignty, territorial integrity, and political independence of Bosnhia and Herzegovina in accordance
with international law, Determined to ensure full respect for international humanitarian law, Inspired by the Universal
Declaration of Human Rights, the International Covenants on Civil and Political Rights and on Economic, Social and
Cultural Rights, and the Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic
Minorities, as well as other human rights instruments [...]», Preamble of Constitution of Bosnia and Herzegovina.
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2.5.2. THE DISPOSITIONS OF THE CONSTITUTION OF BOSNIA AND HERZEGOVINA

In the preamble, the framers set out the principles and values that should guide Bosnia and
Herzegovina. For this reason, it can be said that the preamble represents a sort of "map" for reading
the other provisions of the constitution of Bosnia and Herzegovina,'®? namely what, according to
Kelsen's theory, are «constitutional norms in the strict sense».'% In this way, it will be possible to
analyse how the principles enshrined in the preamble have been declined and elaborated in the rest
of the constitution. This section will present and examine the provisions that contain the values that
constitute the basic elements of the legal order of Bosnia and Herzegovina and determine its identity.

Obviously, there are several provisions in the constitutional text that can help in the reconstruction of

162 The dispositions of the Constitution of Bosnia and Herzegovina consists of twelve articles, marked by progressive
Roman numerals. Each article bears a heading that defines its content. It is interesting to note that each constitutional
provision, within it, regulates a specific constitutional subject, or rather, a segment of the constitutional subject. In fact,
the individual constitutional subjects (general principles, rights, form of government, etc.), which in most (European)
constitutional texts are usually dealt with in several articles, which, in turn, make up chapters or parts, in the constitutional
system of Bosnia and Herzegovina these are regulated in a single article. each of the twelve articles, which make up the
normative part of the Constitution, constitutes a 'chapter' regulating a specific subject. Article I, bearing the heading
'Bosnia and Herzegovina', defines the main characteristics of the Bosnian-Herzegovinian State, such as the form of the
State, the principles governing the system, the seat of the capital and the symbols of the State, and citizenship. Article I,
on the other hand, deals with the subject of human rights and fundamental freedoms: where these are listed and their
protection, including international protection, is defined. Article III governs the important matter of the division of
competences between the central state and the entities; it also determines the specific ways in which state competences
can be increased over those formally listed in the Constitution. Chapter IV onwards deals with the subject of the form of
government. More specifically, this chapter regulates the Parliamentary Assembly of Bosnia and Herzegovina, defining
its composition in two chambers, its internal structure and voting procedures, as well as, of course, its powers. Article V
is devoted to the Presidency of Bosnia and Herzegovina and the Council of Ministers, organs exercising executive power.
The Constitutional Court is regulated in Article VI, providing for its composition, working procedures, as well as
jurisdiction and competences. Articles VIII and IX are devoted to economic and financial matters at the central state level.
Specifically, the first of these articles regulates the subject matter of the Central Bank of Bosnia and Herzegovina,
providing information on its composition, powers and purpose. The second, on the other hand, regulates the financial
apparatus of the State, such as the manner of approving the annual budget and the distribution of tax revenues between
the State and the Entities. Article IX, with the heading 'General Provisions', regulates a peculiar aspect, especially found
in post-conflict societies. In fact, this provision refers to the 'lustration' procedures within the public administration, in
order to avert the presence of persons involved with war crimes. The tenth article is devoted to the constitutional revision
procedure and the enunciation of what are the formal limits to this procedure. Article XI, entitled 'Transitional Agreement',
refers to the text of the Second Annex to the Constitution of Bosnia and Herzegovina, which contains the transitional
provisions between the previous order and the one created with the adoption of the Dayton Constitution. Closing the
"normative" part of the Constitution is Article XII, which determines the manner of entry into force of the Constitution
and the relationship with the previous order and, in particular, with the obligation for the Constitutions of the entities to
adapt to the new constitutional order. Moreover, the individual articles of the Constitution - being drafted in such a way
as to regulate segments of the constitutional subject matter in their entirety - are characterised by being rather broad in
their content and, for this reason, internally subdivided into 'paragraphs', punctuated by Arabic numerals in progressive
succession, and 'sections', recognisable by being designated by letters. For this reason, the individual 'paragraphs' and
'sections' contain constitutional provisions that define the constitutional subject matter dealt with within the individual
article.

163 Kelsen, H., Teoria generale del diritto e dello Stato, 265.
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the elements of the country's constitutional identity, but in this specific section, special attention will
be paid to Article Il of the constitution, while the other provisions will be examined in the following
pages.

The first article of the constitution states that «Bosnia and Herzegovina shall be a democratic
state governed by the rule of law and by free and democratic elections».'%* This first provision is in
clear logical continuity with the conviction, expressed in the preamble, that democratic institutions
of government promote and create the best conditions for the establishment of peaceful relations in a
pluralistic society.'®® This statement is doubly important for the reconstruction of the identity of the
Balkan country's legal system. On the one hand, it establishes the democratic principle, in the form
of free and periodic elections and respect for the rule of law, as a fundamental element of the
constitution and the entire state structure of Bosnia and Herzegovina. On the other hand, it also
provides further useful information for the present research, as it is established that a system based
on the values of democracy is the best means of creating optimal conditions for the reconstruction of
peaceful social relations in a pluralistic society such as that of Bosnia and Herzegovina. This aspect
is significant because it highlights the close link between the principles that underpin the country’s
constitutional identity and the values on which the new constitution was intended to (re)establish the
largely divided and war-torn society. This observation highlights the dual nature of Bosnia and
Herzegovina's constitutional identity, which is at once a founding element of the constitutional
structure and a “beacon” for the society that this document seeks to reconstruct.

However, the principles of democracy would not be effective if respect for rights were not
guaranteed. In the light of this statement, it is easier to understand why the constitutional framers
wished to guarantee human rights and fundamental freedoms a primary role in the constitutional
construction of the country. In fact, after defining the basic elements of the State, the framers devoted
an entire article to the protection of rights and freedoms. In particular, Article 11 of the constitution
begins by stating that «Bosnia and Herzegovina [...] shall ensure the highest level of internationally
recognised human rights and fundamental freedoms».1%® This statement is significant because it
enshrines the State's commitment not only to respect rights and freedoms in general, but specifically
to ensure the highest level of internationally guaranteed rights and freedoms, going far beyond the

mere guarantees contained in the constitution.'®” This commitment to ensuring the highest level of

164 Art. 1, para. 2, Constitution of Bosnia and Herzegovina.

165 Preamble, para. 3, Constitution of Bosnia and Herzegovina.

166 Art. II, para. 1, Constitution of Bosnia and Herzegovina.

167 Art. II, para. 3, Constitution of Bosnia and Herzegovina: «All persons within the territory of Bosnia and
Herzegovina shall enjoy the human rights and fundamental freedoms referred to in paragraph 2 above; these include: a.
The right to life. b. The right not to be subjected to torture or to inhuman or degrading treatment or punishment. c. The
right not to be held in slavery or servitude or to perform forced or compulsory labor. d. The rights to liberty and security
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protection of rights and freedoms is reflected in several ways in Article Il of the constitution. In fact,
in the often-quoted paragraph, the framers of constitution have provided for a specific instrument of
a judicial nature for the protection of these rights and freedoms, as it is stated that «to that end, there
shall be a Human Rights Commission for Bosnia and Herzegovina [...]».1%8 This means that, in
addition to the Constitutional Court, which already has specific and extensive competences in the
field of the protection of rights and freedoms - as will be seen in more detail in the following sections
- the framers provided for the creation of an ad hoc court with the task of ensuring the highest level
of protection of rights and freedoms on the basis of the highest standards of international law. It is
therefore significant that the central role of rights and freedoms has not remained a mere statement
on paper but has been embodied in mechanisms equipped with specific instruments. This affirmation
is further reaffirmed in paragraph 6, which declares that the State, defined in its elements as «[...] all
courts, agencies, governmental organs, and instrumentalities operated by or within the Entities, shall
apply and conform to the human rights and fundamental freedoms [...]».1%° In other words, every
organ of the State and the federal entities that make it up must apply and conform to the highest
standards of protection of rights and freedoms in order to guarantee this core of values on which the
entire legal construction of the State is based. The previous provision is echoed, albeit with a slight
variation in the aims of the provision, in Article 11, paragraph 8, of the constitution, which states that
«all competent authorities in Bosnia and Herzegovina shall cooperate with and provide unrestricted
access to: any international human rights monitoring mechanisms established for Bosnia and
Herzegovina; the supervisory bodies [...]; the International Tribunal for the Former Yugoslavia [...];
and any other organization authorized by the United Nations Security Council with a mandate
concerning human rights or humanitarian law».19 With this provision, however, the framers did not
only wish to safeguard the rights and freedoms guaranteed by international law, but also to
constitutionalise the obligation of national institutions to cooperate with international authorities in
order to monitor the effective application of the guarantee of rights and freedoms.

However, as mentioned above, there are other elements in Article 11 of the constitution that
provide important indications on the role of rights within the legal system of Bosnia and Herzegovina
and, therefore, on the elements that determine its constitutional identity. Indeed, the centrality of

rights and freedoms within the constitution is enshrined in the fact that «the rights and freedoms set

of person. e. The right to a fair hearing in civil and criminal matters, and other rights relating to criminal proceedings. f.
The right to private and family life, home, and correspondence. g. Freedom of thought, conscience, and religion. h.
Freedom of expression. i. Freedom of peaceful assembly and freedom of association with others. j. The right to marry and
to found a family. k. The right to property. . The right to education. m. The right to liberty of movement and residence».

168 Art. II, para. 3, Constitution of Bosnia and Herzegovina.

169 Art. II, para. 1, Constitution of Bosnia and Herzegovina.

170 Art. 11, para. 8, Constitution of Bosnia and Herzegovina.
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forth in the European Convention for the Protection of Human Rights and Fundamental Freedoms
(ECHR) and its Protocols shall apply directly in Bosnia and Herzegovina».1™* This provision has a
disruptive effect on the entire constitutional and legal structure of the system, since it states that the
provisions of the European Convention for the Protection of Human Rights and Fundamental
Freedoms and its Protocols are directly applicable, so that it is not even necessary for the state to be
a member of the Council of Europe. This was indeed the situation in the country after the constitution
came into force. In fact, Bosnia and Herzegovina was not yet a member of the Council of Europe - it
would become a member in 2002 - but based on the constitution, the ECHR and its Protocols were
already directly applicable within the state system. Such a provision is important because it confirms
that the highest international standards for the protection of rights and freedoms are indeed set within
the legal system, in this case with the direct application of the provisions of the ECHR. However, the
Constitution goes even further, stating that, precisely to guarantee the highest level of protection, the
content of the ECHR «shall have priority over all other law»172 of the BiH legal system. As will be
seen in the following pages, this statement has given rise to different interpretations by academics
and, subsequently, by domestic courts.” It is important to understand, however, that this supremacy
of the ECHR should be limited to ordinary laws and not to the provisions of the constitution. The role
of the European Convention for the Protection of Human Rights is another element in the
reconstruction of the constitutional identity of Bosnia and Herzegovina. This provision confirms the
central and irreplaceable role of human rights and fundamental freedoms in the legal construction of
the country's legal system. Indeed, rights are the fulcrum around which the entire constitutional
structure revolves and, as such, constitute the very elements of the country's constitutional identity.
In addition to the protection of rights and freedoms as elements of the constitutional identity
of Bosnia and Herzegovina, there is also the principles of equality and non-discrimination. In fact,
the very first paragraph of the preamble states that the new order established by the Dayton
constitution is based on respect for human dignity, liberty, and equality. The second paragraph of
Article 1l states that «the enjoyment of the rights and freedoms provided for in this Article or in the
international agreements listed in Annex | to this Constitution shall be secured to all persons in Bosnia
and Herzegovina without discrimination on any ground such as sex, race, color, language, religion,
political or other opinion, national or social origin, association with a national minority, property,
birth or other status».!’# In fact, the above-mentioned provision shows how the elements of the

country's constitutional identity are interconnected and intertwined, so that the guarantee of the

171 Art. 11, para. 2, Constitution of Bosnia and Herzegovina.
172 Art. 11, para. 2, Constitution of Bosnia and Herzegovina.
173 On this point see section 2.8 of this chapter.

174 Art. 11, para. 1, Constitution of Bosnia and Herzegovina.
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enjoyment of fundamental rights and freedoms cannot be fully implemented unless respect for the
principle of equality between citizens is also guaranteed. In the light of this observation, it can be said
that the constitutional identity of Bosnia and Herzegovina is presented as a chain: in which human
rights, fundamental freedoms, the principle of fairness and non-discrimination, the democratic
principle, respect for the rule of law, human dignity and freedom are the interconnected links that
form this chain. Moreover, each of these links has the task of forming the ideal basis on which the
constitutional identity is founded and of promoting the conditions for «[...] peace, justice, tolerance,
and reconciliation».1”

Another factor that contributes to the reconstruction and identification of the elements that
define the constitutional identity of Bosnia and Herzegovina, and which can be found in article Il of
the constitutional text, comes from paragraph 7. This provision stipulates that «Bosnia and
Herzegovina shall remain or become party to the international agreements listed in Annex | to this
Constitution».1’® Explaining what is laid down in this provision, it can be stated - as will be described
in more detail in the following pages - that the protection of rights and freedoms is not only through
the direct application of the European Convention for the Protection of Human Rights and Freedoms,
but also through Bosnia and Herzegovina's adherence to other international treaties concluded for the
protection of rights. It is significant that, as in the case of the ECHR, the country becomes a signatory
to the international treaties listed in Annex | of the constitution by a provision of the latter and not by
the express will of the country's institutions. In other words, international treaties become part of the
State's legal system by the express will of the Constitution itself and produce effects within the
system.

The purpose of this section was to show how the principles that were enshrined in the
preamble of the constitution and placed as the inspiration for the entire order of Bosnia and
Herzegovina then found their dimension in the text of the constitutional. Specifically, this section has
focused on the analysis of the first two articles of the constitution, and especially the second one,
which the constitutional framers dedicated entirely to human rights and fundamental freedoms.
Indeed, the analysis of the content of this provision made it possible to understand to what extent the
protection of rights and freedoms became part of the value system of the constitution of Bosnia and
Herzegovina. It turned out that the protection of rights and freedoms, originally conceived as an
indispensable prerequisite for the reconstruction of a pluralistic society and as a legal instrument for
overcoming the trauma of war, gradually became a fundamental element of the constitutional

structure itself and thus of the country's identity, and together with the principle of fairness and non-

175 Preamble, para. 2, Constitution of Bosnia and Herzegovina.
176 Art. 11, para. 7, Constitution of Bosnia and Herzegovina.
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discrimination, the principle of democracy, the principle of respect for the rule of law, human dignity
and freedom, formed a core of values capable of creating a kind of synthesis with regard to ethnic
differences. Thus, the values and principles on which the constitutional identity of the two orders is
based have the characteristic of being meta-principles capable of creating the broadest possible

platform of values, potentially overcoming ethnic divisions.

2.5.3. THE ANNEXES TO THE CONSTITUTION OF BOSNIA AND HERZEGOVINA

The constitution of Bosnia and Herzegovina also contains two annexes.

The First annex is particularly important because it introduces into the constitutional order of
Bosnia and Herzegovina the main international conventions and agreements on the protection of
fundamental rights and freedoms, thus guaranteeing the highest level of their protection.’” In fact,
the first annex is entitled "Additional human rights conventions to be applied in Bosnia and
Herzegovina". The second annex, on the other hand, concerns “Transitional Arrangements”.
Specifically, these are a set of provisions that essentially represent the coherent continuation of the
continuity of the international personality of Bosnia and Herzegovina under Article | of the

constitution. 1’8 In fact, several interim bodies - such as the Joint Interim Commission - are regulated

17 Art. 11, para. 7, Constitution of Bosnia and Herzegovina.

178 Annex II was fundamental to the social life and organisation of the State in the period between the entry into force
of the constitutional text (14 December 1995) and the establishment of the new State institutions. The same applies to the
new legal order of the State, i.e. the period that can be defined as the transition between the previous order and the one
outlined in the Dayton Constitution. To briefly summarise its content, the Annex consists of five points. The first provides
for the establishment of an Interim Joint Commission with the mandate to discuss practical issues relating to the
implementation of the Constitution, the General Framework Agreement for Peace in general and its annexes, with a view
to making recommendations and useful proposals for the implementation of these documents. The second point concerns
the continuity of laws. Specifically, it is stipulated that all laws, regulations and procedural rules in force on the territory
of Bosnia and Herzegovina at the time of the entry into force of the Constitution shall remain in force, unless they are in
conflict with the Constitution, until a competent governmental body of Bosnia and Herzegovina decides otherwise.
Similarly, judicial and administrative proceedings pending at the time of the entry into force of the Constitution shall be
continued or transferred to other courts or authorities of Bosnia and Herzegovina in accordance with the legislation
governing the jurisdiction of such courts or authorities. The fourth point of Annex II to the Constitution then stipulates
that until replaced by new agreements or laws, the government offices, institutions and other bodies of Bosnia and
Herzegovina shall operate in accordance with the laws in force. The Annex concludes with a provision on international
treaties and, in particular, on their legal fate, since only the Republic of Bosnia and Herzegovina, as an internationally
recognised state, could enter into international obligations and sign treaties. In particular, this point of the Annex must be
read in conjunction with Article XI of the Constitution and Article I as an affirmation of the international continuation of
the legal personality of Bosnia and Herzegovina, which has never ceased to exist since its international recognition in
1992. Because of these premises, the provision in the Annex stipulates that "any treaty ratified by the Republic of Bosnia
and Herzegovina between 1 January 1992 and the entry into force of this Constitution [14 December 1995] shall be
notified to the members of the Presidency within fifteen days of their taking office; any treaty not notified shall be
denounced". Furthermore, within six months of the first convocation of the Parliamentary Assembly of Bosnia and
Herzegovina, at the request of any member of the Presidency, the Parliamentary Assembly shall consider the denunciation
of any other such treaty.
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in order to resolve questions on the implementation of the constitution between the entities and the
central State institutions. Or, again, issues on international treaties are regulated. However, for the
purpose of identifying the constitutional identity of Bosnia and Herzegovina, this annex does not
appear to provide significant information, so only the first annex, which is very important for this
purpose, will be examined.

Usually, the role of annexes within the broader framework of a country's constitutional order
is to provide a more detailed response to certain issues dealt with in the normative part of the
constitutional text, without, however, overburdening the text with other superfluous provisions.*” In
other words, the function of the annexes is to elaborate in a comprehensive manner the constitutional
matters already regulated in the normative part of the constitution.® This consideration is confirmed
by the fact that within the constitutional order of Bosnia and Herzegovina no less than two
constitutional provisions have the same content of the annexes. In fact, the content of Article 11 of the
constitution, which regulates the subject of fundamental rights and freedoms, is found also in Annex
I. In this way the framers of constitution wanted to strengthen and expand the content of the
constitutional provision on human rights and its protection. This is confirmed a fortiori in Article XI
of the constitution, where the provision refers directly to the content of the Second Annex of the
constitution.'8 As for the specific content of the annex, it contains a list of fifteen international legal
instruments for the defence of human rights. 182

With the introduction of this document, therefore, the framers wished to extend the protection
and guarantee of human rights and fundamental freedoms - already enshrined in Article 1l of the

constitution - to the highest international standards established over time by various conventions. 83

179 See: Mapxosuh, P., Yemasuo npaso [Markovié, R., Ustavno parvo), 42; Opnosuh, C. I1., Yemaeno npaso, Ilpasuu
(dhakynrrer Yuusepsurtera y HoBom Cany, HoBu Cax [Orlovié, S. P., Ustavno parvo, Pravni fakultet Univerziteta u Novom
Sadu, Novi Sad], 2018, 31.

180 Steiner, C., Ademovi¢, N., Constitution of Bosnia and Herzegovina, 38; Mapxosuh, I., Yemasnu nasupunm
[Markovié, G., Ustavni lavirint], 56.

181 (Transitional arrangements concerning public offices, law, and other matters are set forth in Annex II to this
Constitution», art. XI Constitution of Bosnia and Herzegovina.

182 11948 Convention on the Prevention and Punishment of the Crime of Genocide; 2. 1949 Geneva Conventions I-
IV on the Protection of the Victims of War, and the 1977 Geneva Protocols I-II thereto; 3. 1951 Convention relating to
the Status of Refugees and the 1966 Protocol thereto; 4. 1957 Convention on the Nationality of Married Women: 5. 1961
Convention on the Reduction of Statelessness; 6. 1965 International Convention on the Elimination of All Forms of Racial
Discrimination; 7. 1966 International Covenant on Civil and Political Rights and the 1966 and 1989 Optional Protocols
thereto; 8. 1966 Covenant on Economic, Social and Cultural Rights; 9. 1979 Convention on the Elimination of All Forms
of Discrimination against Women; 10. 1984 Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment; 11. 1987 European Convention on the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment; 12. 1989 Convention on the Rights of the Child; 13. 1990 International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families; 14. 1992 European Charter for Regional
or Minority Languages; 15. 1994 Framework Convention for the Protection of National Minorities.

183 Mapxosuh, I'., Yemasnu nasupunm [Markovi¢, G., Ustavni lavirint], 58.
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However, the text under review does not specify how these international treaties are to be applied
within the State's legal system: this has led to some uncertainty as to their actual role.'8 According
to a large part of scholars, these doubts are not justified, since it is well known that the appendices
have constitutional status and, as such, are directly applicable in Bosnia and Herzegovina without the
need for further approval: they are an integral part of the constitutional order.'® In this regard, it is
sufficient to recall that Article 11, paragraph 4, establishes the enjoyment by all persons in Bosnia and
Herzegovina of the rights and freedoms provided for in that article and in the first annex to the
constitution.'8 The question of whether Annex | is an integral part of the constitution and whether
the rights and freedoms it guarantees are directly enforceable by citizens has been definitively settled
by the Constitutional Court itself. But not without a gradual and sometimes tortuous process of
interpretation. In fact, the judges of the Constitutional Court had initially denied that the rights and
freedoms enshrined in Annex | were guaranteed by the constitution, namely the Court had denied, in
the judgment AP-1219/07,%87 that Annex | was an integral part of the constitution and that, as such, it
could be invoked before the Constitutional Court in the event of a violation. However, two years later,
in Judgment AP-1999/08,18 the same Court partially reversed its initial position on Annex I. In fact,
it declared its jurisdiction to review complaints of alleged violation of the rights and freedoms
guaranteed by the fifteen international conventions included in Annex I, provided that the
complainant claimed to have been discriminated against in one of the areas protected by that Annex.
In other words, the protection of the rights and freedoms guaranteed in the Annex | could only be
invoked in Court if there was discrimination in relation to them. The judges had reached this
conclusion based on a reading of Article I, paragraph 4, which states that «[t]he enjoyment of the
rights and freedoms provided for in [...] Article [I1] or in the international agreements listed in Annex
I to this Constitution shall be secured to all persons in Bosnia and Herzegovina without discrimination
on any ground [...]».18 Thus, the conventions listed in Annex | could only be invoked in the event of
alleged discrimination - as guaranteed by Article Il of the constitution - but otherwise it was not

possible to claim a violation of the rights or freedoms guaranteed therein. Subsequently, the Court

18 For a better understanding of the underlying issue, it is sufficient to recall here that the Constitution of the
Federation of Bosnia and Herzegovina, one of the two entities that make up the federal state, adopts the same annex with
the same content, but specifies that the instruments of international law protecting human rights and fundamental freedoms
have the same constitutional status. This is not so explicitly stated in the Constitution of Bosnia and Herzegovina. See
Mapxosuh, I'., Yemasuu nasupunm [Markovié, G., Ustavni lavirint], 59.

18 Steiner, C., Ademovié, N., Constitution of Bosnia and Herzegovina, 990; Trnka, K., Specificnosti ustavnog
uredenja Bosne i Hercegovine, 65; Saréevié, E., Ustav iz nuzde, 222; Ademovié, N., Marko, J., Markovié, G., Ustavno
pravo Bosne i Hercegovine, 51 ff.

186 Steiner, C., Ademovié, N., Constitution of Bosnia and Herzegovina, 990.

187 Constitutional Court of Bosnia and Herzegovina, AP-1219/07, 13 May 2008, para. 6.

188 Constitutional Court of Bosnia and Herzegovina, AP-1999/08, 13 October 2010, para. 20.

189 Constitution of Bosnia and Herzegovina, art. I, para. 4.
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reached a different (or even more extensive) conclusion, from which it has not deviated since. In Case
U-9/09,%° the judges found that certain provisions of the Electoral Law of Bosnia and Herzegovina
and the Statute of the City of Mostar - which provided for the election of three citizens' representatives
from each district - were contrary to Article 25 of the International Covenant on Civil and Political
Rights, which is included in Annex | to the constitution. In other words, the courts confirmed for the
first time that one of the International Covenants on Civil and Political Rights, which is included in
Annex |, is an integral part of the constitution and, as such, can be used as a parameter of constitutional
legitimacy in court. Moreover, these rights and freedoms had their own autonomous existence which
went beyond the existence of an alleged discrimination. It is therefore possible to conclude -
confirming previous doctrinal theories - that Annex 1 is not only an integral part of the constitution,
but also a parameter for assessing legitimacy, and that the rights contained therein are directly
actionable in court in the event of violation.%!

Having examined the main aspects of the three parts that make up the constitution of Bosnia
and Herzegovina (preamble, disposition, and Annexes), it is possible to conclude that the protection
of human rights and fundamental freedoms plays a central role in its text. In fact, it is clear from the
preamble, the twelve articles that compose the constitution and the First Annex that the protection of
rights and freedoms is the binding glue that holds the entire constitutional structure together. Indeed,
these principles define the constitutional identity of Bosnia and Herzegovina. This is confirmed not
only by the textual data of the constitutional Charter, but also by the limits of its revision, as will be
seen in the following sections. In conclusion, it is interesting to observe how the protection of human
rights and fundamental freedoms, as an element defining the constitutional identity of Bosnia and
Herzegovina, finds its own dimension throughout the development of the constitution. In fact, the
protection of rights and freedoms, together with the principle of fairness and non-discrimination, the
democratic principle, the principle of respect for the rule of law, human dignity, and freedom, are
explicitly defined as values that inspire the entire constitution. This affirmation finds its own concrete
dimension in the twelve articles that compose the constitution, where these principles are reaffirmed.
Moreover, as this pages has attempted to demonstrate, the centrality of the protection of rights and
freedoms as constituent elements of the constitutional identity of Bosnia and Herzegovina finds
further confirmation in Annex | of the constitution, which contains a list of international treaties
concerning human rights and freedoms, which not only find direct application within the country's

legal system, but also confirm the centrality of rights and freedoms for the identity of the constitution.

190 Constitutional Court of Bosnia and Herzegovina, U-9/09, 26 November 2010, paras. 55-57.
191 On this point see the reconstruction proposed by Mapxosuh, I'., Yemaesnu nasupunm [Markovié, G., Ustavni
lavirint], 155-158.
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In fact, we have here the direct incorporation, through an explicit constitutional provision, of a series
of international treaties that have been specifically introduced to make the protection of rights and

freedoms as advanced as possible.

2.6. CONSTITUTIONAL REVISION AND ITS LIMITS: AN IMPLICIT DEFINITION OF CONSTITUTIONAL

IDENTITY

The explicit limits set for the constitutional amendment procedure in the constitutional Charter
of Bosnia and Herzegovina can be a useful aid in reconstructing and describing the elements that
embody the hard core of constitutional values and principles,'? and which represent the cornerstone
on which the constitutional identity is based. By placing constraints on the constitutional revision
process, the constitution circumscribes and recognizes the presence of an essential core that, if
undermined, would lead to modifying and distorting the very essence of the constitutional text. This
recognition of an essential core also serves to safeguard the stability and continuity of the
constitutional order, protecting against sudden or arbitrary changes that could threaten the underlying
principles and values of the system. In this way, explicit limits on constitutional review can be seen
as a direct expression of the constitution's commitment to the protection of certain values.%*

The purpose of this section is to examine whether the constitutional order of Bosnia and
Herzegovina sets limits on constitutional revision procedure, and whether these limits can help to
identify a distinct constitutional identity. By examining the process and limits of constitutional
revision, we can gain insight into the foundational values and principles that underpin the constitution
of Bosnia and Herzegovina, and how they reflect the country's unique constitutional identity.

Understanding the limits on constitutional revision can also help ensure the stability and continuity

192 See Gambino, S., D’Ignazio, G., La revisione costituzionale e i suoi limiti: fra teoria costituzionale, diritto interno,

esperienze straniere, Giuffré, Milano, 2007, 45 ff; Grimm, D., Constituent power and limits of Constitutional
Amendments, in Lanchester, F. (eds.), Costantino Mortati. Potere costituente e limiti alla revisione costituzionale,
CEDAM, Padova, 2017, 37-47; Kostadinov, B., Constitutional Identity, in lustinianus Primus Law Review, Vol. 3, No. 1,
2012, 1-22; Elgie, R., Zielonka, J., Constitutions and Constitution-Building: A Comparative Perspective, in Zielonka, J.
(eds.), Democratic Consolidation in Eastern Europe. Volume 1 Institutional Engineering, Oxford University Press,
Oxford, 2001, 25-48; Drinoczi, T., Constitutional Identity in Europe: The identity of the Constitution. A Regional
Approach, in German Law Journal, Vol. 21, 2020, 105-130.

193 De Vergottini, G., Diritto costituzionale comparato, 277.

194 On this point more generally, see the works of Barile P., La Costituzione come norma giuridica. Profilo sistematico,
Barbera, Firenze, 1951, 79 ff.; Mortati speaks of “absolute” or “essential” limits because they concern parts that are
«constitutive of the essence of the Constitution», on this point see: Mortati, C., Costituzione (Dottrine generali), in
Enciclopedia del diritto, Vol. XI, Giuffre, Milano, 1962, 204; Barile, P., De Siervo, U., Revisione della Costituzione, in
Nuovo Digesto Italiano, Vol. XV, UTET, Torino, 1968, 777 {f.; Cerri, A., Revisione costituzionale, Vol. XXVII, Giuffre,
Milano, 1991; Dogliani, M., Potere costituente e revisione costituzionale nella lotta per la costituzione, in Zabrebelsky,
G., Portinaro, P. P., Luther, J. (eds.), Il futuro della costituzione, Einaudi, Torino, 1997, 253-289.
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of the constitutional order, protecting against sudden or arbitrary changes that could undermine the
principles and values that the constitution seeks to uphold.

However, before describing and analysing the limits on the process of constitutional revision,
and thus giving some indication of the principles and values potentially protected by the constitution
itself, it seems appropriate to devote a specific paragraph to the process of constitutional amendment
itself. In fact, in order to fully understand the limits of the revision, it seems necessary to give some
explanations, albeit brief, on specific issues that the legal doctrine has addressed since the adoption
of the constitution in 1995. Particular attention should be paid to those issues which do not follow
directly from a mere reading of the text of the constitution and which, for this very reason, need to be
explained in detail. The role of this clarification, which may seem superfluous regarding the main
issue of constitutional identity, is fundamental not only to understanding the relationship with the
limits of constitutional revision, but also regarding the issue of amending a constitution that is the
result of a “heterodirected” adoption process. In particular, the analysis of the modality of
constitutional amendment allows for an in-depth examination of certain issues such as the subjects
entitled to propose amendments, aggravations in the procedure and other issues closely connected

with the “internationalized” nature of the constitution of Bosnia and Herzegovina.

2.6.1. THE CONSTITUTIONAL AMENDMENT PROCEDURE IN BOSNIA AND HERZEGOVINA

Before examining the limits of constitutional revision, which provide an important indication
of the fundamental elements that the framers of constitution wished to protect from change, it is
necessary to analyse the constitutional revision process itself and its peculiarities. The first paragraph
of Article X of the constitution of Bosnia and Herzegovina outlines the amendment procedure. This
article comprises only one sentence and may be seen as somewhat laconic due to the absence of
certain clarifications that may cause confusion upon first reading. This has led to a lively debate on
the correct interpretation of the provision. Starting by reading the textual data, the paragraph stipulates
that the constitution can be amended by a decision made by the Parliamentary Assembly, which
requires «a two-thirds majority vote of those present and voting in the House of Representatives». !9
Despite its brevity, the provision allows for broader reasoning about constitutional amendment in the
Bosnia and Herzegovina legal system upon closer examination. This first paragraph affirms that only

the Parliamentary Assembly!% has the power to approve or reject changes to the constitution. Based

195 Art. X, Constitution of Bosnia and Herzegovina.

19 The Parliamentary Assembly has two branches, the House of Peoples and the House of Representatives. The former
serves as the upper chamber and is elected by the legislative bodies of the entities that comprise the federal state.
Simultaneously, it represents the three constituent peoples of Bosnia and Herzegovina, namely the three main ethnic
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on the text of the constitutional provision, regarding the approval of amendments to the constitution,
it is stipulated that these, in order to be accepted, must obtain a favourable vote of the Parliamentary
Assembly. 7

This description of the constitutional amendment procedure, coupled with the second part of
the provision, contained in the first paragraph of Article X, which expressly states that a qualified
majority of two-thirds of those present and voting must be achieved for the amendment to be passed
in the House of Representatives, has led some scholars to believe that only this House can pronounce
on the constitutional amendment, and not also the House of Peoples.'® Such a conclusion can
certainly lead to erroneous considerations for several reasons. In fact, the constitutional provision
clearly and incontrovertibly states that the decision on constitutional amendments belongs to the
Parliamentary Assembly, which consists of two Chambers.'® Furthermore, it should be recalled that
the constitutional system of Bosnia and Herzegovina provides for the existence of an equal and perfect
bicameralism in the exercise of the legislative power of the two Chambers.? It logically follows that

the constitutional revision procedure adopted by the Parliamentary Assembly also follows the same

groups of the country (it is recalled that the last paragraph of the Preamble of the Constitution of Bosnia and Herzegovina
expressly mentions the presence of three 'constituent peoples', as well as the presence of 'Others', as Bosnian-
Herzegovinian citizens who do not identify with one of the country's three main ethnic groups). The Chamber is composed
of fifteen Delegates, ten of whom are elected by the House of Peoples of the Federation of Bosnia and Herzegovina. More
precisely, Article IV, para. 1 (a) stipulates that the election of the Bosniac and Croatian Delegates shall be carried out,
respectively, by the members of the House of Peoples of the Federation of Bosnia and Herzegovina who belong to those
constituent peoples. Put another way, the two constituent peoples (Bosniacs and Croats) of the Federation elect their
respective Delegates. While the remaining five are elected within the National Assembly of the Republika Srpska. The
House of Representatives, on the other hand, consists of forty-two members, two-thirds of whom are elected within the
constituencies of the Federation of Bosnia and Herzegovina, while the remaining third is elected within the territory of
Republika Srpska. It is worth noting that although the Constitution does not explicitly refer to the ethnic component of
the Chamber, the current practice of allocating seats proportionally among the three ethnic groups - guaranteeing fourteen
seats for each representative - has been in place since the first elections. On this point see Montanari, L., The Use of
Comparative and International Law by the Constitutional Court of Bosnia and Herzegovina, in Ferrari, G. F. (eds.),
Judicial Cosmopolitanism. The Use of Foreign Law in Contemporary Constitutional Systems , Brill Nijhoff, Leiden, 2020,
711; Kapidzi¢, D., The Segmented Party System of Bosnia and Herzegovina, in Politicke perspective, Vol. 7, No.1, 2017,
7-23; Mujagié, N., Political System, in Mujagi¢, N., Arnautovié¢; S. (eds.), Political Pluralism and Internal Part
Democracy. National Study for Bosnia and Herzegovina, CEMI, Podgorica, 2015, 22-34.

197 Art. TV, para. 3 Constitution of Bosnia and Herzegovina.

198 This theory remained in the minority and closely linked to the early years of the Constitution. On this point, see
the writing by Jdumuwuh, M., [lodjenra naorexcrnocmu usmely uncmumyyuja bocne u Xepyecosune u enmumema,
Axanemuja Hayka u ymujetHocTH PemyOnuke Cprcke, 6anja Jlyka [Dimci¢, M., Podjela nadleznosti izmedju institucija
Bosne i Hercegovine i entiteta, Akademija nauka I umjetonosti Republike Srpske, Banja Luka], 1999, 142-143.

199 «The Parliamentary Assembly shall have two chambers: the House of Peoples and the House of Representativesy,
art. IV Constitution of Bosnia and Herzegovina.

20 Ademovi¢, N., Marko, J., Markovi¢, G. (eds.), Ustavno parvo, 173-174; Steiner, C., Ademovié, N., Constitution of
Bosnia and Herzegovina, 615; Ky3amanosuh, P., ¥Ycmasuo npaso [Kuzmanovi¢, R., Ustavno pravo], 198-199; Trnka, K.,
Ustavno pravo, Pravni fakultet Univerziteta u Sarajevu, Sarajevo, 2016, 201; Pobrié, N., Ustavno pravo, Slovo, Mostar,
2000, 231.

142



principle.?%! To this consideration of a logical-legal nature, one of a “practical” nature can be added,
which necessarily follows from the very structure of the Parliamentary Assembly. In fact, the two
Chambers, as illustrated above, represent two subjects that are the bearers of sovereignty: the House
of Peoples represents the constituent peoples, namely the Bosniacs, Serbs and Croats; and the House
of Representatives is the expression of the entire citizenship of Bosnia and Herzegovina.?%? For these
reasons, it seems incomprehensible to exclude the House of Peoples from the exercise of the
constitutional revision procedure. Moreover, the constitutional provision specifying the qualified
majority required in the House of Representatives alone, without explicit mention of the majority
required in the House of Peoples, might seem to favor those advocating for the exclusion of the latter
from the revision procedure when solely considering the textual data of the constitution. However,
such a conclusion would be flawed. It's essential to recognize that the constituents deliberately
omitted any reference to the majority required in the House of Peoples, as a qualified majority is
already mandated in this chamber for every vote. Thus, this omission does not support the argument
for excluding the House of Peoples from the revision process.?® Consequently, the framers of
constitution did not need to specify again, even within Article X, the majority required for the
approval of constitutional amendments by the House of Peoples. In fact, for a structural quorum to
be achieved within the House of Peoples, the presence of at least nine Delegates, including at least
three from each of the constituent peoples, is required. It follows from this composition of the
Chamber that, implicitly, a two-thirds majority of those present and voting is always required here.2%*
It may, therefore, be concluded that the majority required for the approval of a constitutional
amendment is aggravated compared to the quorum required to adopt an ordinary law.2®

A further and fundamental aspect, which, however, does not emerge from the wording of the
constitutional text, is that of the subjects entitled to propose an amendment to the constitutional
text.?% The absence of a constitutional provision is remedied by the Rules of Procedure of both
chambers of the Parliamentary Assembly of Bosnia and Herzegovina.?’’ Specifically, these two

documents provide that the procedure for amending the constitution may be proposed by individual

201 Mapkosuh, T., Yemaenuu nasupunm [Markovié, G., Ustavni lavirint], 60.

292 1hidem.

203 Art. 1V, para. 1, b) Constitution of Bosnia and Herzegovina; Mapxosuh, I'., Yemaenu nasupunm [Markovi¢, G.,
Ustavni lavirint], 60.

204 Steiner, C., Ademovié, N., Constitution of Bosnia and Herzegovina, 978.

205 «All decisions in both chambers shall be by majority of those present and voting», art. IV, para. 3, d) Constitution
of Bosnia and Herzegovina. See Ademovic¢, N., Marko, J., Markovi¢, G. (eds.), Ustavno parvo, 176.

206 Mapxkosuh, I., Yemasuu nasupunm [Markovié, G., Ustavni lavirint], 63-64.

207 Arts. 140-143 of the Rules of Procedure of the House of Representatives of the Parliamentary Assembly of Bosnia
